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AMENDMENTS TO THE MERCHANT MARINE ACT OF 
1936 





THURSDAY, JUNE 18, 1959 


U.S. Senate, 
INTERSTATE AND Foretgn Commerce CoMMITTER, 
Mercuant MARINE AND FisHERtES SUBCOMMITTEE, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10:35 a.m., in room 
457, Old Senate Office Building, Hon. Clair Engle presiding. 

Senator Eneiz. The Merchant Marine and Fisheries Subcommittee 
aie Interstate and Foreign Commerce Committee will come to 
order. 

Today we will hear testimony on S. 2148, a bill that would amend 
title II of the Merchant Marine Act of 1936. Without objection, a 
copy of the bill will be inserted in the record at this point. 

(The bill follows :) 


{S. 2148, 86th Cong., 1st sess.] 


A BILL To amend title XI of the Merchant Marine Act, 1936, as amended, to provide for 
the deposit of funds in escrow with the Secretary of Commerce, to provide for the 
payment of insurance, in part, on the basis of such deposits, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That title XI of the Merchant Marine 
Act, 1936, as amended (46 U.S.C. 1271-1279), is amended as follows: 

(1) By revising the proviso in section 1101 (f) to read as follows: “That 
in no event shall the Secretary of Commerce pay as insurance under this title 
in respect of the unpaid balance of the principal of a mortgage or loan an 
amount in excess of 75 per centum, or 8714 per centum, as the case may be, of 
the amount paid by or for the account of the mortgagor or borrower for the 
construction, reconstruction, or reconditioning (including designing, inspecting, 
outfitting, and equipping) of such vessel, except that if the mortgagor or 
borrower creates an escrow fund as authorized by section 1111 of this Act, the 
amount that shall be paid as insurance is the interest on and the unpaid balance 
of the principal of such loan or mortgage.” 

(2) By inserting after section 1110 a new section 1111 to read as follows: 

“Sec. 1111. (a) CREATION OF THE Escrow FuNp.—In connection with the 
insurance of loans and mortgages, the Secretary of Commerce is auth. ized to 
accept a deposit in escrow in an amount which at the time of such «eposit is 
equal to (i) the excess of the principal of such loan or mortgage 0) ‘r 75 per 
centum, or 8714 per centum, as the case may be, of the amount paid by or for 
the account of the mortgagor or borrower for the construction, reconstruction, 
or reconditioning (including designing, inspection, outfitting, and equipping) of 
the vessel, (ii) with interest thereon for the period of the escrow agreement. 

“(b) DISBURSEMENT PRIOR TO TERMINATION OF THE ESCROW AGREEMENT.—The 
Secretary of Commerce shall, as specfied in the escrow agreement, disburse the 
escrow fund to pay amounts the mortgagor or borrower is obiiged to pay as 
interest on such loan or mortgage or for the construction, reconstruction, or 
vessel, except that if insurance becomes payable under the insurance contract 





Notr.—Professional staff members assigned to these hearings: Gerald B. Grinstein and 
August J. Bourbon. 
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2 AMENDMENT TO THE MERCHANT MARINE ACT, 1936 


prior to the termination of the escrow agreement, all amounts in the escrow 
reconditioning (including designing, inspecting, outfitting, and equipping) of the 
fund at the time such insurance becomes payable (including realized income 
which has not yet been paid to the borrower or mortgagor) shall, subject to 
the application of mortgage provisions contemplated by section 1104(a) (10) of 
this Act, be paid into the Federal Ship Mortgage Insurance Fund and (i) be 
credited against any amounts due or to become due to the Secretary of Commerce 
from the borrower or mortgagor with respect to the insured loan or mortgage 
and (ii) to the extent not so required, be paid to the borrower or mortgagor. 

““(c) DISBURSEMENT Upon TERMINATION OF THE Escrow AGREEMENT.—If 
insurance has not become payable under the insurance contract prior to the 
termination of the escrow agreement, any balance of the escrow fund at the time 
of such termination shall be disbursed by the Secretary of Commerce to prepay 
the excess of the principal of the loan or mortgage over 75 per centum, or 8744 
per centum, as the case may be, of the actual cost of the vessel to the extent paid, 
and to pay interest on such prepaid amount of principal, and the remainder of 
such balance of the escrow fund shall be paid to the borrower or mortgagor. 

“(d) INVESTMENT OF THE Escrow Funp.—The Secretary of Commerce may in- 
vest or reinvest all or any part of the escrow fund in marketable interest-bearing 
obligations of the United States and its agencies (including the Federal National 
Mortgage Association, Federal land banks, Federal intermediate credit banks, 
Federal home loan banks, and banks for cooperatives) or in obligations fully 
guaranteed and/or insured by the United States with such maturities that such 
fund will be available as required for purposes of the escrow agreement. 

“(e) INCOME ON THE Esckow Funp.—Any income realized on the escrow fund 
shall, upon receipt by the Secretary of Commerce, be paid to the borrower or 
mortgagor. 

“(f) OrHEeR TeRmMs.—The escrow agreement shall contain such other terms 
as the Secretary of Commerce prescribes.” 

(3) By deleting the periods at the end of both the second and the third sen- 
tences of section 1104(d), substituting commas, and adding to each sentence: 
“except that a lower charge may be fixed for that amount of insurance equal to 
the amount of funds deposited in escrow with the Secretary of Commerce 
pursuant to section 1111.” 

(4) By inserting in section 1104(e), after the word “commitments,” the words 
“for services in connection with the escrow fund authorized by section 1111.” 


Senator Encir. The purpose of the proposed bill is to authorize 
the Government to hold. in escrow sums deposited by the owner in 
an amount equal to the difference between the bond proceeds and 75 
percent (or 8714 percent) of costs actually paid, plus interest, and to 
provide that, where such an escrow arrangement is employed, 
Insurance is payable on the entire bond issue. 

It is my understanding that both industry and the interested Gov- 
ernment agencies support this legislation. It is my hope that this 
hearing will provide the Merchant Marine Subcommittee with enough 
facts to amend title II as quickly as possible. The legislation con- 
templated here would go a long way towards facilitating the financ- 
ing of vessel construction made necessary by the modern vessel 

uirements of both U.S. commerce and defense mobilization. 

We have with us this morning as our first witness, Mr. Elmer E. 
Metz, Chief, Office of Government Aid, Maritime Administration. 
Mr. Metz, I observe you have a prepared statement. 


STATEMENT OF ELMER E. METZ, CHIEF, OFFICE OF GOVERNMENT 
AID, MARITIME ADMINISTRATION 


Mr. Merz. Yes, sir, I will be glad to read that if I may. 
Senator Eneiz. Without objection, you may proceed without inter- 

ruption to read your statement. . 
. Merz. The purpose of the bill, S. 2148, is to authorize the 
Secretary of Commerce notwithstanding the limitation of section 
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AMENDMENT TO THE MERCHANT MARINE ACT, 1936 3 
1101(f) to pay as insurance under title XI of the Merchant Marine 
Act, 1936, an amount equal to 75 or 871% percent of the “actual cost” 
of the vessel which is security for the insured loan or mortgage. 

Under existing law the Secretary of Commerce can insure the in- 
terest on and principal of a loan or mortgage which has a principal 
amount which does not exceed the foregoing percentages of the “actual 
cost” of the vessel, but he cannot under all circumstances pay this 
amount as insurance. 

Section 1101(f) of the Merchant Marine Act, 1936, defines “actual 
cost” as (i) all amounts paid by or for the account of the borrower 
or mortgagor for the construction, reconstruction, or reconditioning of 
the vessel, plus (ii) all amounts the borrower or mortgagor is ob- 
ligated to pay for such purposes. A proviso to section 1101(f), how- 
ever, limits the amount that the Secretary of Commerce may pay as 
insurance of the principal of the loan or mortgage to an amount not 
in excess of 75 or 8714 percent of amounts paid by or for the account 
of the borrower or mortgagor for the foregoing purposes. 

The amount paid by or for the account of the borrower or mortgagor 
could be less than the “actual cost” of the vessel as defined in the act, 
either because (a) there is a default under the construction loan, be- 
fore the ship is completed, which gives the lender a right to tender to 
the Secretary of Commerce an assignment of the loan agreement and 
the evidence of indebtedness and to demand payment of the insurance, 
and the lender does so, or (}) the vessel costs the borrower less than 
the amount which was determined to be the “actual cost.” The latter 
event could happen, for example, because there was less escalation 
than was estimated at the time the actual cost determination was 
made. If either of these events happen, the amount the Secretary of 
Commerce could pay as insurance would be Jess than the principal of 
the loan or mortgage which he insured. 

This would make no difference if the construction loan were avail- 
able only in installments as needed, since we would require the loan 
agreement to provide that the lender would disburse the loan only 
to make progress payments on the vessel. To the extent that 75 per- 
cent of the amount paid for the account of the borrower is less than 
the principal of the loan, therefore, the loan would remain undisbursed 
and the amount of the Secretary of Commerce could pay as insurance 
would make the lender whole. 

The situation, however, is different if the operator elects to finance 
his vessel through a public issue of bonds, and wants to issue the 
securities before the vessel is completed, thus combining in the bond 
issue the construction loan and the mortgage loan. The bonds would 
be in the principal amount of 75 percent of the “actual cost” of the 
vessel as determined by the Secretary of Commerce before the vessel 
is built, which is the amount the Secretary of Commerce would insure 
under sections 1103 and 1104, but because of the proviso to section 
1101(f) this amount might exceed the amount the Secretary of Com- 
merce could pay as insurance. This could happen either use of 
a default under the loan before the vessel is completed or because the 
“actual cost” as determined by the Secretary of Commerce would 
ened the amount the borrower or mortgagor has paid to construct 
the ship. 

The bill endeavors to remedy this situation by authorizing the Sec- 
retary of Commerce to pay as insurance 75 or 8714 percent of the 
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“actual cost” of the vessel (which is the same amount that the Secre- 
tary of Commerce insures under secs. 1103 and 1104) if the borrower 
or mortgagor creates an escrow fund as authorized by the new section 
1111, which the bill would add to title XI. The purpose of the escrow 
fund is to furnish the United States security for that part of its 
obligation which is not represented by amounts paid by the borrower 
or mortgagor for the construction of the ship. 

If a default occurs before the “actual cost” of the ship has been 
invested in the ship, the escrow fund would be available to reimburse 
the United States for that part of 75 or 8744 percent of the “actual 
cost” of the ship which has not yet been invested in the ship. If the 
vessel does not in fact cost as much as the Secretary of Commerce has 
determined is the “actual cost” of the ship, the escrow fund would be 
used to pay off the excess bonds so that the principal amount of the 
bonds remaining outstanding would not exceed 75 or 8714 percent. of 
the amount paid by the borrower or mortgagor for the construction 
of the ship. 

The purpose of the proviso in section 1101(f) is to avoid basing the 
liability of the United States for insurance of principal on an amount 
greater than the borrower or mortgagor paid for the vessel. The bill 
would amend the proviso to state expressly that the proviso is a limita- 
tion only on amounts that can be paid as principal, and it excepts 
from the proviso loans and mortgages with respect to which escrow 
funds have been established under the new section 1111. 

The new section 1111 would authorize the Secretary of Commerce, 
in connection with a loan or mortgage, to accept a deposit in 
escrow in an amount equal to (a) the excess of the principal of the 
loan or mortgage (which would be 75 or 871% percent of “actual cost”’) 
over 75 or 871% percent of the amount that has been paid by or for the 
account of the borrower or mortgagor for the construction, recon- 
struction, or reconditioning of the vessel, plus (6) interest on such 
excess for the period of the escrow agreement. 

The ‘eoteal,eont” of the vessel may include interest that is to be 
paid on the loan during the period of construction. This is part of 
the principal of the loan. The purpose of requiring a second deposit 
of interest in the escrow fund is to permit the Secretary of Commerce 
to pay off the loan with interest if there is a default during the period 
of construction. If, for example, the “actual cost” of the vessel, 
including interest during construction, is $10 million, the principal 
of the loan could be $71 million, and if the borrower has not yet made 
any payment on the ship, this would be the amount of the escrow 
deposit with respect to principal. If a default should occur during 
the period of construction, the deposit of interest, over and above this 
amount, would enable the Secretary of Commerce to pay off this 
principal amount with interest. 

The bill authorizes the Secretary of Commerce to invest the escrow 
fund in— 
marketable interest-bearing obligations of the United States and its agencies 
(including the Federal National Mortgage Association, Federal land banks, 
Federal intermediate credit banks, Federal home loan banks, and banks for 


cooperatives) or in obligations fully guaranteed and/or insured by the United 
States with such maturities that such fund will be available as required for 


purposes of the escrow agreement. 
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Under the bill the United States would be required to pay as insur- 
ance the interest on and the unpaid balance of the principal of the 
loan or mortgage, in the event of a default, regardless of the amount 
in the escrow fund. The income from the escrow fund, on the other 
hand, belongs to the borrower or mortgagor. To protect the interests 
of the United States, therefore, it is essential that the escrow fund be 
invested in such a way that (a) no losses can be incurred by the fund, 
and (b) the securities in which the fund is invested with be promptly 
paid at maturity so that payments required by the escrow agreement 
can be promptly made. In our opinion this would preclude invest- 
ment in any other securities than obligations of the United States of 
such maturities that the fund would be available as required, even 
though such investment might earn less income for the borrower or 
mortgagor than would be earned through the exercise of the broader 
investment authority contained in the bill. 

We recommend, therefore, that the bill be amended by striking out 
lines 3 through 12 of page 4 and inserting in lieu thereof the 
following: 

(d) INVESTMENT OF THE Escrow Funp.—The Secretary of Commerce may 
invest and reinvest all or any part of the escrow fund in obligations of the United 
States with such maturities that such fund will be available as required for pur- 
poses of the escrow agreement. 

Section 1103(d) of the act provides that the minimum and maxi- 
mum premium charges for construction loans shall be not less than 
one-quarter of 1 percent per annum and not more than one-half per- 
cent per annum of the average principal amount of the loan outstand- 
ing. The minimum and maximum percentages with respect to 
mortgage loans are one-half percent and 1 percent. 

The bill provides that a lower charge may be fixed with respect to 
that amount of insurance equal to the amount of funds deposited in 
escrow. 

With the foregoing amendment that we have recommended with 
respect to investment of the escrow fund, the United States would be 
taking no risks with respect to the escrow fund and, therefore, there 
would be no reason to make any premium charge for the amount of 


insurance equal to the average amount on deposit in the escrow fund. 
We recommend, therefore, that the bill be amended by striking out 


lines 19 through 24 of page 4 and inserting in lieu thereof the 
following: 


(8) By inserting before the periods at the end of both the second and third 
sentences of section 1104(d) a comma and the following: “excluding the average 


amount (except interest) on deposit in an escrow fund created under section IIIT 
of the act.” 


The bil) authorizes the Department to make a charge for its services 
as escrow agent. 

With the amendments proposed, the Department recommends 
enactment of the bill. 

Senator Enoie. Thank you very much, Mr. Metz. Now, will you 
stand by while we get this other testimony in and then, perhaps, we 
will have some questions to ask, 

Our next witness is Mr. Burke Piper, vice president, finance, Grace 
Line. Mr. Piper, do you have a prepared statement ? 
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STATEMENT OF BURKE PIPER, VICE PRESIDENT, FINANCE, GRACE 
LINE, WASHINGTON, D.C.; ACCOMPANIED BY VERN COUNTRY- 
MAN, ATTORNEY, COMMITTEE OF AMERICAN STEAMSHIP LINES, 
WASHINGTON, D.C.; ARTHUR SCHULTE, LEHMAN BROS., AND 
ALEXANDER PURDON, EXECUTIVE DIRECTOR OF THE COM- 
MITTEE OF AMERICAN STEAMSHIP LINES 


Mr. Prrer. Yes, sir, I do. 

Senator Enate. I observe it is relatively short. Without objection, 
you may proceed without interruption. 

Mr. Pirer. My name is Burke G. Piper. Iam a vice prensent and 
treasurer of Grace Line, Inc., a subsidized American-flag steamship 
operator with its principal office in New York City. I appear here 
today as chairman of the Finance Committee of the Committee of 
American Steamship Lines in support of S. 2148. I would like to 
outline rather briefly the underlying purposes and merits of S, 2148 
particularly as they would facilitate the long-range financing of the 
ship replacement programs of the subsidized steamship companies, 

The primary purpose of this bill is to allow vessel operators the 
same flexibility m financing that is enjoyed by other business enter- 
prises. Since the Government discontinued vessel construction loans 
under section 502 of the Merchant Marine Act of 1936, operators 
have had to compete for funds in the commercial money markets. 
Experience has shown that public bond issue financing offers sub- 
stantially lower interest rates than do private replacements with 
imsurance companies, banks, or pension funds. 

Public issue financing presents little problem for companies in a 
financial position to delay their bond issues until a ship is completed 
and all construction costs have been paid. However, an immediate 
problem arises when it is necessary to have a construction loan as well 
as a mortgage loan. 

Title XI of the act presently authorizes the Secretary of Commerce 
to insure the interest and unpaid balance of the principal on construc- 
tion loans as well as ship mortgages. However, in the case of 
construction loans the Government insurance is limited to amounts 
actually paid by the shipowner for the vessel. Thus, if the owner 
floats a public issue to cover the entire cost of construction the bonds 
are only insured to the extent that the proceeds are paid over to the 
shipyards. Various CASL lines desire to finance their construction 
loans and mortgage loans simultaneously and have discussed with 
underwriters the feasibility of floating a public bond issue in install- 
ments to correspond with progress payments to the shipyards. This 
is not feasible because of the excessive underwriting costs which are 
involved and the difficulty of establishing a market at a favorable 
interest rate for bonds issued in small amounts at irregular periods. 

Several underwriters suggested that a simple solution to the prob- 
lemy would be to combine a construction and mortgage loan in a single 
bond issue and to have the U.S. Government hold the entire proceeds 
subject to disbursement only, one, to pay the construction costs as 
they become due; two, to redeem the bonds, or, three, to pay insurance 
in the event of default. Under such an arrangement the bonds should 
be marketable as fully Government guaranteed. By combining the 
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construction and mortgage loan in a single issue, underwriting costs, 

commitment fees and interest rates could all be reduced with conse- 

apent savings to the owner, part of which would be returned to the 
overnment in the form of recapture and taxes. 

This proposal was discussed with officials of the Maritime Admin- 
istration and the Department of Commerce. It met with their enthu- 
siastic approval since it involved no additional risk to the Government 
and served to implement the intent of title XI of the act. This pro- 
posal was submitted to the Comptroller General for an opinion. The 
opinion, B-135884, issued April 27, 1959, supported the idea in prin- 
cipal but stated that there was no authority for the Government to 
handle such funds under existing legislation. The Comptroller Gen- 
eral suggested that a legislative remedy should be sought. 

In line with the Comptroller General’s opinion, S. 2148 was intro- 
duced to provide authority for the Government to act as a deposito 
for the proceeds of such bond issues. As chairman of the CAS 
finance committee, I should like to record our strong endorsement of 
S. 2148. Its passage would eliminate another obstacle to the objective 
of making public issue financing fully available under title XI. This 

urpose would be accomplished at no additional cost or risk to the 

overnment and with greater flexibility should substantially lower 
the financing costs of replacing our merchant fleet. 

Accompanying me here today is Mr. Vern Countryman, special 
counsel for CASL, who has a short statement and will be available 
to answer questions as to the technical aspects of the bill. I am also 
accompanied by Mr. Arthur Schulte, of Lehman Bros., who wishes 
to present. a short statement as to the financial benefits of the bill from 
an underwriter’s point of view. 

That completes my statement. 

Senator Eneiz. Thank you very much. 

We will ask Mr. Countryman to make his statement and then 
Mr. Schulte. You may proceed to present your statements without 
interruption and then we will get to questions. 


STATEMENT OF VERN COUNTRYMAN, SPECIAL COUNSEL, 
COMMITTEE OF AMERICAN STEAMSHIP LINES 


Mr. Countryman. Thank you, Mr. Chairman. S. 2148 is designed 
to make the full benefits of public issue financing available to bond 
issues insured under title XI of the Merchant Marine Act, 1936, and 
issued to finance the construction of ships. 

Title XI authorizes the Secretary of Commerce to insure the inter- 
est on, and the unpaid balance of the principal of, construction Joans 
and ship mortgages. Save for certain exceptional cases where the 
mortgage may equal 8714 percent of the actual cost of the vessel, an 
insured loan or mortgage may not exceed 75 percent of such actual 
cost. “Actual cost” is Jefined in section 1101(f) as the aggregate of 
(1) all amounts paid by or for the account of the owner, plus (2) all 
amounts which the owner is obligated to pay for the construction of 
the vessel. 

If the loan or mortgage does not exceed 75 percent of actual cost as 
so defined, the Secretary of Commerce is authorized by section 1103 
to insure 100 percent of the principal and interest of such loan or 
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mortgage. This 100 percent insurance is rendered somewhat illusory, 
however, by the proviso in section 1101(f) which provides that in 
no event shall the Secretary pay insurance in excess of 75 percent of 
the amount actually paid by the owner on construction costs. 

The purpose of the limitation is clear. The Secretary is to pay 
insurance only to the extent that the value of the vessel, as reflected 
in construction costs already paid, is available for his recourse as 
prowiaed in section 1105. But, as a practical matter, the limitation 
eaves uninsured so much of the loan or mortgage as is represented 
by 75 percent of the construction costs which the owner is obligated 
to pay but which is not yet payable and has not therefore been paid. 

n simplest terms, if the owner receives the full proceeds of a con- 
struction loan before he is required to pay that amount against con- 
struction costs, the consequence is that insurance is not payable on the 
full amount of his loan. 

But on a public bond issue, as distinguished from a private place- 
ment where the lender may advance funds only as they are required 
to pay construction costs, the entire issue must usually be sold before 
all costs are paid. It is not feasible to float a public bond issue in in- 
stallments to correspond with progress payments to the shipyard. 
And most owners are not in a sufficiently favorable financial position 
to delay their bond issues until the ship 1s completed and all construc- 
tion costs paid. The only feasible alternative is to float a single bond 
issue before or during the construction period, to be secured first by 
the insured construction loan and ultimately by the insured mortgage. 

Because of the limitation on insurance payable, however, such a 
bond issue at its inception, although 100 percent insured under title 
11, would not be fully secured by insurance payable. This would 
have an adverse effect upon the ability of the owner to borrow because, 
one, the cost of the issue would increase, since it would not qualify for 
the exemption from registration provided in section 3(a) (2) of the 
Securities Act for Government-guaranteed securities. Two, it could 
not qualify as an obligation of the United States which national 
banks, banks which are members of the Federal Reserve System, and 
other regulated investors could purchase and deal in, and three, it 
would not be as attractive to private investors. 

A solution to this problem, which would in no way increase the risk 
of the United States, is to have the Government hold the proceeds of 
the bond issue subject to disbursement only: one, to pay construction 
costs as they become due; two, to redeem bonds; or, three, to pay 
insurance in the event of default. Under such an arrangement, the 
bonds should be marketable as fully Government-guaranteed, with 
all of the consequent savings to the owner, part of which would be 
returned to the Government in the form of recapture and taxes. 

The Comptroller General has ruled, however, in opinion B-135884, 
April 27, 1959, that under existing legislation there is no authority 
for the Government to hold such funds. The result is an almost 
complete frustration of the congressional purpose to make public issue 
financing available under title XI as recently expressed in the 1954 
amendment authorizing use of a trust indenture in connection with in- 
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sured loans and mortgages, the 1956 amendments increasing maximum 
insurance coverage from 90 percent to 100 percent, and the 1958 amend- 
ment authorizing the issuance of notes to implement the pledge-of- 
faith clause. : 

The purpose of S. 2148 is to authorize the Secretary of Commerce 
to hold such funds in an escrow deposit. This deposit would consist 
of any excess of the principal of the bond issue over 75 percent of 
costs actually paid, plus additional funds deposited by the owner to 
cover interest at the bond rate on the deposited funds for the escrow 
period. 

From this fund the Secretary is authorized to make disbursements 
during the escrow period only to pay construction costs as they be- 
come due, section 1111(b). 

In the event of default before the vessel is completed, the escrow 
fund would be applied to the payment of insurance so that the Govern- 
ment’s risk would remain confined, as it now is under title I], to the 
payment of insurance against actual costs already paid. 

In the typical case, however, the escrow fund will be applied to 
the payment of actual cost as the construction work progresses and, 
when all such cost is fully paid, will be applied to redeem any bonds 
in excess of 75 percent of the actual cost as finally determined and 
paid, section 1101(c). 

Where such an escrow fund is employed, insurance payable may 
equal the full amount of principal and interest on the bond issue, 
section 1101(f). 

To avoid undue loss to the owner through having his borrowed 
funds tied up in the escrow arrangement, and to offset in part the 
interest which the owner must pay on such funds, the Secretary is 
authorized to invest them in the manner that statutory reserve funds 
of subsidized operators are now invested, section 1111(d), and to pay 
the income therefrom to the owner, section 1111 (e). 

Additional provisions authorize the Secretary to fix a lower in- 
surance charge for insurance against funds held by him in the eserow 
account than for insurance against actual costs paid section 1104(d), 
and to include his services in connection with the escrow fund among 


' che items for which he may charge an additional fee, section 1104(e). 


_Mr. Chairman, that concludes my prepared statement. I would 
like to comment briefly on the amendments proposed by Mr. Metz. 


GRACE LINE, INc., 
New York, N.Y., June 19, 1959. 
Mr. VERN COUNTRYMAN, 
Shea, Greenman & Gardner, 
Washington, D.C. 


DeAR VERN: In accordance with your request, we are submitting to you a 
schedule showing Government agency securities which we hold in our reserve 
funds, showing the date of maturity, the issue, cost and yield, together with 
the yield of Government issues of similar maturities. As you will note there 
is a spread in the yield which runs anywhere from 20 to nearly 80 basis points. 

I trust this is satisfactory for your needs. 

Very truly yours, 
B. G. PIPEer, 
Vice President and Treasurer. 
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Government agency securities in special reserve funds 






















AGENCIES 
Maturity Issue Face value Cost Yield 
SPECIAL RESERVE FUND 
Percent 
Aug. 23,1960 | 354 percent FNMA’s___.-.-.--..-. ES $4, 100,000 | $4, 087, 187. 50 3.79 
BOLE Sc sll wee We dikin kd dicted poked dicho nde A dis lawbilabied scabelctel 1, 000, 000 1, 033, 750. 00 2.15 
ae ee ite el ele tae hla plaminneainien 1, 160, 000 1, 203, 500. 00 1, 87 
of 6 ep  , ER ee eee 886, 000 2, 889, 156. 56 8. 96 
Feb. 13,1962 | 344 percent FNMA’s..._.....----------------.-- 1,300,000 | 1, 317, 562. 50 3.10 
CAPITAL RESERVE FUND 
Aug. 38,1950 | 3.60 percent FICB’s...............-........-...-- 2, 500, 000 2, 506, 562. 50 3. 21 
Aug. 10,1959 | 3% percent FNMA’s.-._____......----.-------.-- 1, 500, 000 1, 506, 562. 50 3. 26 
June 1,1960 | 24% percent FLBB’s_-_-- 250, 000 246, 562. 50 3. 40 
June 10,1960 | 4 percent FNM A’s__. 500, 000 500, 312. 50 3.95 
Aug. 23,1960 | 354 percent FNM A’s - 1, 000, 000 997, 187. 50 3. 79 
Rp eccenc Bieta ee ees nodes deena an detinsbbadpiien 1, 000, 000 999, 375. 00 3. 67 
Gis. <8 Ll senda NE Ei ie tp ne ce migacdaelen need 900, 000 899, 718. 75 3. 65 
Ss ee 0 IS I ono ern cutinaceponacanmanens 1, 114, 000 1, 115, 218. 44 3. 96 
GOVERNMENTS OF SIMILAR MATURITY 
Yield on 
Purchase Maturity Issue purchase 
date date of 
agencies ! 
SPECIAL RESERVE FUND 
Percent 
Sept. 20,1958 | May 15,1960 | U.S, Treasury note 3)4 percent_-...-.......-------------..-- 3. 42 
0 ON FIN. cD piace antl ocecis a a IE eae asa emaleeiawll 1.93 
pg A RE EET | TASER WELT eee eR Sa dod eee cL p deeds Se 1.63 
Nov. 3,1958 | Sept. 15,1961 | U.S. Treasury bond 2% percent..............--.-..--------, 3. 41 
July 22,1958 | Feb. 15,1962 | U.S. Treasury note 3% percent --__.......--- JF al enctbeed 2. 53 
CAPITAL RESERVE FUND 
Nov. 18,1958 | Oct. 1,1959 | U.S. Treasury note 114 percent..........-.---.-.------...-- 2.42 
Nov. 13, 1958 |-_..- Rte cB ic tA oak oh O tncat ores tacwabane bandnbduosecedden es elabl aa 2.42 
sss: May 15,1960 | U.S. Treasury note 3}4 percent__------ i Bethe sea weenie ona 3.19 
Feb. 10,1959 |__.-- Sininkaiateainl a es ir yin cate Se tees a te ie Serato hc e aaa eet 3. 52 
Nov. 13,1958 | Oct. 1,1960 | U.S. Treasury note 1)4 percent__........--.-.----.-.---..-- 2. 91 
Nov. 18, 1958 |.---- BO cciedselata tn i i che 2.91 
Nov. 21, 1958 |_._-- bet 8d SOS, Sua bade chadaive cuidate nshastbhdddetenmetecascemeucs 2. 91 
Nov. 3,1958 | Sept. 15,1961 | U.S. Treasury bond 2% percent___..__-- dats ahencnae hada 3. 41 





1 Yields on Governments are based on quotes at the month end of purchase date of agencies. 


Senator Encie. I am going to get to that after we have Mr. Schulte 
make his formal statement. We will then get Mr. Metz up here and 
have a go at these amendments. Mr. Schulte. 


STATEMENT OF ARTHUR D. SCHULTE, SENIOR EXECUTIVE, 
LEHMAN BROS. 


Mr. Scuutte. My name is Arthur D. Schulte, and I am a senior 
executive of Lehman Bros., an investment banking firm whose prin- 
cipal offices are in New York City. Lehman Bros. has for some time 
been engaged in planning for the public underwriting of merchant 
marine bonds insured under title XI of the Merchant Marine Act, 
1936, as amended. Currently we are planning a public underwriting 
of bonds of American President Lines, Ltd., the purpose of which is 
to finance two Searacer-type cargo liners now under construction. 
We believe that this will be the first public offering of bonds secured 
by vessels under construction. 
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As you know, only one ship operator, Grace Line, Inc., has made 
a public offering of bonds insured under title XI. ‘These bonds, se- 
cured by insured mortgages on completed ships were described to your 
committee at the hearings last year on the “pledge of faith” bill, 
Public Law 85-520. As then anticipated, the offering was very suc- 
cessful and the interest rate on the bonds were about three-fourths of 
a point below the then prevailing rate of 5 percent usually paid when 
such bonds were sold privately to institutional investors. 

Title II has been thought to permit public financing of vessels 
under construction just as readily as bonds secured by completed 
ships. However, it appears that public financing of vessels under 
construction is not equally feasible because of difficulties which I shall 
attempt toexplain. 

I am sure that you appreciate the necessity of financing ships 
under construction. Perhaps a few of the ship operators, like Grace 
Line, have enough reserve funds so that they can construct some of 
the first ships in their construction programs with their own funds. 
Most operators cannot complete the tremendous construction program 
on which they are embarking without the necessity of obtaining in- 
sured construction loans. 

The private financing of construction loans under title II is accom- 
plished by a commitment to lend. The lender advances actual funds 
only as construction costs are paid and only to the extent the loan is 
fully insured. From the lender’s point of view the important point 
is that he is at all times 100 percent protected by insurance under 
title IT. 

The American President Lines wishes to sell bonds now to finance 
the construction costs payable over the next several years on the 
vessels it is now building. It believes this can best be accomplished 
by a public offering of U.S. Government insured merchant marine 
bonds. The practical way for a ship operator to engage in publicly 
financing a combination construction and first mortgage bond is for 
him to sell the entire issue of bonds when the money is first needed. 
Such a sale requires the immediate payment by the buyers of the total 
face value of the bonds rather than in installment payments as are 
customary in private financing. Under the present law, however, 
only a small part of this bond issue could be insured initially because 
only a portion of the insurable investment in the vessels will have 
been made at the time the bonds are offered to the public. This pro- 
posed bill would permit the ship operator to obtain full and immedi- 
ate insurance for his bond issue by depositing funds in escrow with 
the Secretary of Commerce in an amount sufficient to permit the 
Secretary to grant full insurance on the bond issue. The fund will 
be used, under the control of the Secretary, to finance the construc- 
tion so that when the construction is completed the full mortgage 
insurance will be available. 

Thus the purpose of the legislation is to make the Government 
insurance available as soon as the investor puts up his money. As you 
know, there are very conservative investors who will buy merchant 
marine bonds at low rates of interest, but only if they feel fully 
protected by Government insurance. If Government insurance were 
not available at the outset, it would be impossible to obtain the bene- 
fits of such low interest rates on construction loans. 
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It is our considered opinion that if during the construction period 
the proceeds from the sale of these bonds cannot be held in escrow by 
the Government, and if title 11 insurance cannot cover these funds 
during this period, the least additional interest cost to the ship lines 
will be from one-fourth to three-eighth of a point per year. This, of 
course, would mean an equal increase in the Government’s contingent 
liability as an insurer. It would also result in lower taxable income 
to the shipowners and hence a lower tax return to the Government. 

If this proposed bill is not passed, the natural consequence will be 
that new bonds, on ships still under construction, will require an 
unnecessarily high interest rate at the time they are issued. It is 
contemplated that the subsidized ship lines will have to issue approxi- 
mately $1 billion of such bonds between now and 1967. <As I said a 
while earlier, it is our considered opinion that the proposed bill will 
save from one-fourth to three-eighths of a point in the coupon rate of 
the proposed bonds. On this assumption, using the one-fourth of a 
point figure and applying it to $1 billion worth of 22-year bonds having 
an average life of 1114 years, this proposed bill will save the lines 
and reduce the Government’s contingent liability by $28,750,000. If 
the interest differential is three-eighths of a point, the saving will be 
about $43 million. It may be noted that the largest part of these 
savings accrue to the American taxpayer through the operation of the 
subsidy recapture provision and/or through the impost of our cor- 
porate income taxes. 

We have been in consultation on this proposal with the shipping 
industry, the Maritime Administration and the General Accounting 
Office. While there has been a mutual objective of obtaining the lowest 
possible interest rate on insured loans so that the United States would 
have reduced liability in case of default and a greater possibility of 
profit recapture from subsidized lines, we have all determined that 
the escrow provision needed to achieve this objective cannot be estab- 
lished without this legislation. We join with the shipping industry 
and the appropriate Government agencies in supporting this bill in 
the conviction that its passage is vital to obtain for public construction 
loans the advantages of the low interest rates contemplated by title 11. 

Thank you. 

Senator Encir. Now, Mr. Metz, if you will return to the witness 
stand and pull up a chair, we will undertake to find out how far apart 
we are on these proposed amendments. 

Mr. Countryman, you wanted to make a comment on the proposed 
amendments. 

Mr. Countryman. If I may. 

Senator Encie. You may proceed. 

Mr. Countryman. Turning first to the amendment proposed at 
page 7 of Mr. Metz’ prepared statement which relates to subsection 
1111(d) of the bill, page 4 of the bill, his proposal would amend that 
subsection (d) in two particulars. Where subsection (d) provides 
that the escrow fund may be invested in interest-bearing obligations 
of the United States and its agencies including the Federal National 
Mortgage Association, Federal land banks, Federal intermediate 
credit banks, Federal home loan banks, and banks for cooperatives, 
the proposed amendment would limit it to obligations of the United 
States. 
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The difference between us is this, as I see it, Mr. Chairman. The 
bill specifies not only obligations of the United States, but those of its 
agencies and lists some which might not really be regarded as agencies 
of the United States only because in the past, under other legislation 
which has authorized investment in obligations of the United States, 
questions have arisen as to whether obligations issued by some Federal 
agencies were obligations to the United States. We think they are 
equally free of risk, whether they are issued directly by the Treasury 
or by some Federal agency and, therefore, we wanted to remove the 
ambiguity and the question that has arisen in other connections and 
make it clear that an obligation issued by any Federal agency is 
eligible for investment. 

The second respect in which the proposed 

Senator Encur. Let us stop right there and get Mr. Metz’ comment. 

Mr. Merz. Well I think it was due in part to the very ambiguity 
that Mr. Countryman mentions that we wanted no ambiguity in our 
part of this activity, and I think I would feel that this is probably not 
the proper vehicle for clarifying the status of these others. That 
perhaps should be done by other legislation and not indirectly in this. 

Senator Ener. Now, Mr. Metz, I understand from your statement 
on page 6 that the reason for this amendment is (1) that you want 
to be sure no loss will be incurred; and (2) the securities in which the 
fund is invested will be promptly paid at maturity so that payments 
required by the escrow agreement can be promptly made And you 
say that this would preclude investment in any securities other than 
obligations of the United States of such maturities that the fund would 
be available as required, even though such investment might earn less 
income for the borrower or mortgagor than would be earned through 
the exercise of the broader investment authority. 

As I read the present bill, it does not authorize the investment of 
this escrow fund in private issues of any type, does it? They are all 
limited to either the U.S. Government or its agencies, isn’t that right? 

Mr. Merz. That is correct, but the broader investment authority we 
were talking about were these very things Mr. Countryman directed 
his remarks to. It is not clear to us that since there is a question as to 
whether these are or are not Government-guaranteed obligations, that 
they would be paid at maturity. That is the very thing that we were 
trying | to avoid getting into. We did not want to get into inv estigating 
securities, even though Federal agency securities, unless when there 
became a ‘default, that those would be paid actually at maturity. 

Senator Enatr. Of course, this is a permissive section. It says 

“may.” In other words, the Secretary of Commerce could under the 
present provisions of the bill limit the investment as y ou have indicated 
in your statement. He would not necessarily be required to otherwise 
invest. 


Mr. Merz, That is true, but the pressure that we would get would be 
terrific. 

Senator Enere. You think there would be pressure to invest in 
these other securities because they would give a higher return, is 
that it? 

Mr. Merz. Very possibly. 

Senator Enexz. As I understand this situation, the Federal Gov- 
ernment will hold the fund. However, that money bears interest be- 

49644—60——2 
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cause it comes from a bond issue. Now, you want to invest the funds 
as you go along to minimize the difference between the income from the 
fund and the interest, is that correct? 

Mr. Merz. I think that is the very objective. 

Senator Encxie. And their fear is, I take it, that if the investment 
of the escrow fund is limited to obligations of the United State, as 
stated in the strictest terms—without saying that excludes the others, 
because I do not know whether it does or not—there would be a differ- 
ence in the income and furthur than that, there might be a difference 
in the maturities. You have to be able to get your money back when 
you need to pay the construction costs; isn’t that right? 

Mr. Merz. That is correct. 

Senator Encir. As a consequence, you might want to invest in 
the type of Government security that was either a short enough term 
or that could be cashed on demand; is that right ? 

Mr. Merz. That is right. 

Senator Eneiz. These other securities would not permit that 
necessarily. 

Mr. Merz. We fear that they might not. We are not sure. 

Senator Enerte. I think I have this in my head all right. Now, 
let’s get to Mr. Schulte who represents Lehman Bros. What do you 
think about this? 

Mr. Souvure. I think we are writing a bill that both Government 
and industry will hope to live with for a very long time and I think 
we should try to bring something out which won’t have to be amended 
again if conditions in the market should change within the next few 
years. I would suggest that the Government and the Secretary of 
Commerce should be expected to act as a prudent investor and that 
we should not unduly limit the Government now by statute and put 
in provisions which may undesirably limit us 5 to 10 years from now. 
Therefore, I would suggest as much latitude be given the Secretary 
of Commerce as possible. 

IT am sure that Mr. Metz and his associates will be able to resist us 
very, very adequately in case we make suggestions that they find 
unwelcome. 

Senator Enerte. Mr. Countryman, you had something in mind? 

Mr. CountryMaNn. I simply ened to say that certainly no com- 
pany can compel the Government to invest the fund held by it in any- 
thing that it does not want to invest in. Secondly, that in any 
event, there is a limitation on the Secretary’s authority. He can 
only invest in securities with such maturities that the fund will be 
available as required for purposes of the escrow agreement. 

Senator Eneiz. In other words, the latter part of the amendment 
which Mr. Metz is suggesting is presently in the section? 

Mr.CountryMan. Itis. 

Mr. Merz. That is correct. 

Senator Engoie. The difference is that he has in effect stricken 
out that portion which reads— 
and its agencies (including the Federal National Mortgage Association, Federal 
land banks, Federal intermediate credit banks, Federal home loan banks, and 
banks for cooperatives) or in obligations fully guaranteed and/or insured by 
the United States. 
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Mr. CountrrMan. That iscorrect. 

Senator Enctr. His amendment would limit the borrowing to 
obligations of the United States. Now, if a court came along and 
construed these others to be obligations of the United States in the 
clearest kind of terms and thereby resolved the ambiguity that appears 
at the present time, you would all be talking about the same thing; 
would you not? 

Mr. Merz. That iscorrect. 

Senator Encre. Your objection, as I understand it, Mr. Metz, is 
that you fellows down there do not want to have pressure put on you? 

Mr. Merz. I certainly would oppose any prudent man investment 
theory responsibility being put on the Secretary of Commerce. We 
are not investors and I do not think we should be charged with that 
type of a a 

Senator Enere. Let me ask Mr. Schulte this one question. What 
do you think would be the difference in earnings if the provisions 
of this bill were amended as suggested by Mr. Metz? 

Mr. Scuutre. I think it is possible that the funds might draw a 
quarter to three-eights of a percent less im interest per year. I 
would like to make myself clear too, if I may, Mr. Chairman. When 
T talked about the prudent investor, I am not suggesting a broad 
range of investments be available. I am merely suggesting Govern- 
ment securities or the securities of Government agencies and Govern- 
ment-guaranteed agencies. 

Mr. Merz. May I make one interjection here? 

Senator Ener. Yes. 

Mr. Merz. I hate to do it because it is somewhat reflective on our 
previous experience, but all Government-insured obligations are not 
aps at maturity. We had an experience where we had insured—I 

o not like to stress this—but we were unable for reasons beyond our 
control to pay when they matured in accordance with the terms of 
the contract and that is another reason why we have some hesitancy. 
That was the experience, I might say, with the Carib Queen. 

Senator Eneix. You mean to say you invested in some Govern- 
ment securities and they were not paid at maturity ? 

Mr. Merz. We insured the indebtedness and Congress did not 
oe money nor did we have appropriated funds and when 
it fell due, we were unable to meet the obligation. 

Senator Enarz. In this case, you would have the money sitting 
right there in your own pocket. 

Mr. Merz. That is true, but I am speaking of other agencies, other 
Government obligations that may be so-called fully insured. We 
have also stricken that from our amendment. 

Senator Enate. Where does that appear in the bill ? 

Mr. CountryMAn. Following the parentheses, Mr. Chairman. 

Senator Enaie. Page 4, line 9, for the record: 


* * * obligations fully guaranteed and/or insured by the United States * * * 


Is that what you are talking about ? 

Mr. Merz. Yes. 
_ Mr. Countryman. Could I just point out, Mr. Chairman, that. also 
is subject to the limitation that the Secretary determine that they 
have such maturities that the funds will be available when they are 
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needed. If in any particular case he feels that a Government guaran- 
teed obligation would not promptly be paid at maturity, he is not 
authorized by subsection (d) to invest in it. He must first determine 
that it has such maturities and that it will be available when it is 
needed. 

Senator Enere. Do you have any comment on that, Mr. Metz? 

Mr. Merz. Yes; the way Mr. Countryman stated it, and I do not 
think he meant it quite that way, it would place us in the position 
of insuring that the funds will be available. I think he did not mean 
that. Certainly, it should never place any responsibility upon us 
greater than investing in funds which, in our opinion, will be available. 

Mr. CountrrMan. That is correct and that is all I meant. I did 
not mean that the Government insures that the funds will be available. 
I mean before the Secretary makes the investment, he must satisfy 
himself that they will be available and if he has any doubts about it, 
we would not urge him to make the investment. 

Senator Eneie. With respect to the second amendment, that is so 
obvious on its face, is there any objection to that? 

Mr. CountryMaANn. No objection to the second amendment at all, 
Mr. Chairman. There is really virtually no difference. We had 
anticipated that a charge for insuring funds which the Government 
holds would be extremely minimal in the first place and we see no 
reason why there should be such a charge. The second amendment 
is quite acceptable to us. 

enator Encie. Let me restate this matter, Mr. Metz, so we will 
be sure the record clearly portrays the essence of the case. Under 
the present provisions of the bill, the Secretary is given broader 
authority with respect to the investment of these escrow funds than 
he would have under the more restrictive provisions of the language 
which you propose. In short, what you are asking for is less discre- 
tion in the hands of the Secretary with reference to investment of these 
funds. Now you say that the reason you want that lessened authority 
is because you do not want the people primarily interested in these 
escrow arrangements to be banging the door of the Secretary of Com- 
merce to invest in funds other than direct obligation of the United 
States because they would pay a little more interest. Is that right? 

Mr. Merz. Well, I gave that as one reason but that is not the sole 
reason. 

Senator Enatz. In other words, you want to be sure that you could 
arrange to select securities that would mature at times necessary to 
meet the commitments on the escrow fund, is that right ? 

Mr. Merz. That is right and I did not think that we are presently 
equipped to make all the investigations that we certainly should make 
in order to assure ourselves that the funds will be available at maturity 
on these other types of securities because we have had no occasion to 
look into those other Government agencies. 

Senator Enete. Of course, the fact of the matter is that to the 
extent the investment reduces the net difference between the interest 
earned on the bonds, which are represented by the escrow fund, and 
the interest which is earned by the escrow fund represents a savings 
not vhf to the shipping industry, but also to the Government, does 
it not 
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Mr. Merz. Not to the Government because, under this, the income 
is returned to the operator. 

Senator Enate. I understand that, but these are subsidized lines? 

Mr. Merz. The income would probably be so small, the return to 
the Government by way of recapture, which I predict will be lesser 
and lesser as time goes on, would be insignificant. 

Senator Encore. It would be recaptured one way or another, it 
seems to me, or at least part of it. If nothing else, it would be recap- 
tured in income taxes. 

Well, I think we have the issue here before us and clearly stated in 
the record. Does anybody else want to add anything to be sure that 
we have this clearly in the record so when this matter is presented to 
the full committee, we can apprise them of precisely what the issue is? 

Mr. Piper, did you have anything to add ? 

Mr. Piper. No, sir, except that the risk that they would be evaluating 
would simply be the relinbility of other Government agencies which, 
I would think, would be rather small. 

Senator Ener. I would like to have some one put in the record— 
you may take a little time to prepare this if you wish—what the actual 
difference in money might be anticipated to be. Mr. Schulte, you 
would probably be best qualified to do this or to find someone to do this. 

Mr. Scuutte. We would be very glad to prepare such a statement. 

Senator Enetzr. What I would like to find out is just what this means 
in terms of dollars and cents. One of these statements had a state- 
ment in here—it may have been yours, Mr. Schulte—in which you 
said that on the basis of the anticipated borrowing of the billion 
dollars—— 

Mr. Scuutrte. Yes, on the bottom of page three. 

Senator Enetr (continuing). That if the differential was one- 
fourth of one point, that the reduction to the Government’s continued 
liability would be $28,750,000. 

Mr. Taian Yes, but, Mr. Chairman, that applies not to the time 
that the moneys are held in escrow but this applies to the bonds which 
will be outstanding during the lifetime of hen bonds. 

Senator Ener. I understand that. I understand it is a different 
set of figures. What I am trying to do is get a set of figures which 
would indicate the meaning in dollars and cents of the amendment 
that Mr. Metz has proposed, as well as you can project it. If you will 
get up such a statement, then we will submit it to Mr. Metz and he can 
make his comment on it. We will make those two statements part of 
the record so we will have them when we take the bill to the full com- 
mittee. Is that agreed? How soon can you have that, Mr. Schulte? 

Mr. Scnutre. I will get it in the mail tomorrow. 

Senator Enctz. We will see that you get it, Mr. Metz, so you can 
submit your additional comments. 

Now, is there any further testimony on this bill ? 

Mr. Preer. I would like to mention in respect to our own reserve 
funds, we do invest a portion of them in these Government agencies. 
We have to get permission from Maritime, but we have invested them 
to improve our earnings, our yield on our reserve funds and, as I recall, 
in some instances, the increase was a half percent. 

Senator Enetx. It was one-half percent. 
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Mr. Prreer. But that would vary from time to'time on what the mar- 
ket is and also the term of the securities you are investing in. 

Senator Enere. The purpose of my last question is to get this 
statement in and to find. out what it means in dollars and cents so that 
we will find out whose:bull is being gored around here and whether or 
not it is worth taking the pressure off Mr. Metz and his agency. [f it 
does not amount to a lot, then perhaps we can save him the pain, but 
if the possibility is that it means a good deal of money, maybe he will 
have to be pained. He might be subject to pressure but we are all 
subject to that. 

Mr. Countryman. Mr. Chairman, if I might refer to that pain for 
a moment, anything that is now covered by subsection (d) of the bill, 
an operator can go to Maritime under section 607 of the act and say, 
“T want to invest my reserve funds in this,” and Maritime then has 
to determine whether it is a proper investment. So, they already 
have the pain with respect to statutory reserve funds. We merely 
want to extend it to the escrow fund. 

Mr. Merz. I think we are shifting part of that pain too, by reason 
of a recent amendment, whereby a trustee relieves us of that very pain. 

Mr. Prrrr. But that is in connection with stocks which would be 
much more complicated. than that. 

Mr. Merz. I do not know that. we have had too much pressure on 
reserve funds for this type of investment. 

Senator Enexe. You think on this type of investment there will be 
heavy pressure to increase the income ? 

Mr. Merz. I think there would be some. I do not. know. I could 
not estimate. 

Senator Eneie. Mr. Metz, we have great confidence in your ability 
to resist: pressure. Now, if there is no further testimony, we will close 
the hearings and close the record except for the statement to be filed 
by Mr. Schulte and comments to be filed: by Mr. Metz in answer. 


LEHMAN BRO6., 
New York, June 19, 1959. 


Hon. CLAIR ENGIE, 
Senate Office Building, 
Washington, D.C. 

Dear SENATOR ENGLE: Thank you for the courtesies which you and your com- 
mittee extended to me yesterday. The problem of adequate financing for the 
shipping industry is important not only to the economy but also to national 
defense. 

Enclosed with this letter, you will find a calculation demonstrating the current 
difference in dollar return which would accrue to a. steamship company if it were 
permitted to invest escrow funds in Government agency issues rather than U.S. 
Treasury bills and notes. It should be noted that the dollar returns are before 
taxes and recapture. 

I hope this will answer your inquiry. If not, please feel free to pursue the 
matter further with us. 

Very truly yours, 
ArTHuR D. SCHULTE. 


_ 
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Dollar returns on $10 million invested at spaced maturities of 6 months over 2 











years 
Approximate maturity Amount Yield | Dollar return 
If invested in U.S. Treasury bills and notes: Percent 
RINE C0000 Jo. SSSR. 3 cic cen ctmtidbtuncecbeane $2, 500, 000 3.45 $43, 000 
oo sadbinkdindcvetesdenteatetehadapaaworeexaes 2, 500, 000 3.85 96, 000 
Wy TC as ashi ik ee i tain ee tad 2, 500, 000 3. 80 142, 000 
ala a ca Nc a 2, 500, 4.18 209, 000 
TEE alo. pheeph sca eyed on beapncdiecak hudak annmhincnnsidipbibes aid akns Lalas cima 490, 000 
If invested in U.S. Government agency issues: ic i > 
NL, «. 238 ca cco petites datanotasiakesanewkebeteumadel 2, 500, 000 3. 87 48, 000 
Re Ath Arch ts tide oddsedowediativieswaldeeacasdel 2, 500, 000 4.13 103, 000 
IS 5? inns nein nicdndinad naberdaee tind imed 2, 500, 000 4.45 167, 000 
Pr ss etn bey fase wenuise oagadcmbenn nee pieketiee 2; 500, 000 4. 26 213, 000 
ORNs is si dtpets ch kubcdatecioactatehud bie atnate cides etaseecassedae kare 531, 000 
Difference: 
Total U.S. Government agency 1GUOB. Wook ins ose os ne on eka Aloe b see 531, 000 
ST Oees U.S. TORY. DEORE RO vrs ccre cc thicchncesccndteshanwetanlobttectnitineniat 490, 000 
BS Boe a ioc gp dalialee nna ciincconasindauabicgwnesinuadecm dey thine eee 41, 000 
NOTES 


1. All prices and yields were as of June 17, 1959. 
oe Issues selected were those with maturities closest to Dec. 31, 1959, June 30, 1960, Dee. 31, 1960, and June 
, 1961. 
3. Securities of the. following U.S. Government agencies were used: Federal Intermediate credit bank, 
Federal National Mortgage Association, and Federal land banks. 


U.S. DEPARTMENT OF COMMERCE, 
MARITIME ADMINISTRATION, 
November 12, 1957. 
AMERICAN Matt LIne, L‘p., 
Seattle, Wash. 
Mr. L. W. HARTMAN, 
American Mail Line, 
Washington, D.C. 

GENTLEMEN: Reference is made to your letter of October 21, 1957, wherein 
you request permission to invest $5 million of funds available in your capital 
and special reserve funds in the construction loan sought by American President 
Lines, Ltd.,. in. connection with its construction of two mariner-type freight 
vessels, and with respect to which investment American President Lines, Ltd., 
will undertake to provide Government guarantee under title XI of the Merchant 
Marine Act, 1936, as amended. 

You have indicated that your proposed investment of $5 million is a part of 
the first step proposed by American: President, Lines; Ltd, in) financing the 
construction and purchase of the two marine-type vessels. That isito say, that a 
total of $12 million in construction loans is required by American President Lines, 
Ltd., for 75 percent of its cost of constructing the vessels, of which $5 million at 
5 percent. per annum plus customary commitment fee is available to you and the 
remainder of $7 million is proposed to be furnished by banks. The construction 
loan of $12 million is considered in the nature of a short-term obligation being 
replaced by the second step financing upon delivery of the vessels in December 
1959 and March 1960. at which time it is proposed that a mortgage loan in the 
amount of $12 million under title XI of. the Merchant Marine Act, 1936, will be 
placed with certain lending institutions. 

On the basis of the information and asstrances furnished by your letter of 
October 21, 1957, and as a result of.our review of your request in relation to your 
obligation to construct new vessels for replacement of your subsidized vessels, 
you are authorized pursuant to section 607(d) of the Merchant Marine Act, 1936, 
as amended, and General Order No. 31, section I-C thereof, to invest not in 
excess’ of $5 million of your special and capita! reserve funds in construction 
bonds or other evidences of investment for the period of construction of the two 
mariner-type freighters of American President Lines, Ltd., construction contracts 
for which are to be executed on or about December 31, 1957: Provided That 
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American President Lines, Ltd., first applies for and is granted under title XI 
of the Merchant Marine Act, 1936, as amended, insurance on the proposed con- 
struction loan and mortgage loan on the basis outlined in your letter of October 
21, 1957. 

Very truly yours, 


AMENDMENT TO THE MERCHANT MARINE ACT, 1936 


CLARENCE G. MORSE, 
Maritime Administrator. 


Senator Eneie. Now, without objection, we will include in the 
record a letter from the American Merchant Marine Institute, Inc., 
919 18th Street NW., Washington, D.C., signed by Alvin Shapiro, 
vice president, in which the American Merchant Marine Institute 
favorably comments on this bill. Also, a telegram from L. R. Sanford, 
president, Shipbuilders Council of America, endorsing S. 2148. 

(The letter follows :) 


AMERICAN MERCHANT MARINE INSTITUTE, INC., 
Washington, D.C., June 18, 1959. 
Senator WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

My Dear SENATOR MaGnuson: The American Merchant Marine Institute, a 
trade association representing a preponderance of American-flag shipping, sup- 
ports the principle embodied in 8S. 2148 which has been referred to your committee 
for consideration. 

The intent of the proposed legislation is to make the full benefits of public issue 
financing available to bond issues insured under title XI of the Merchant Marine 
Act of 1936, and issued to finance the construction of ships. Under its terms, the 
Secretary of Commerce would be given an authorization he does not now legally 
have; i.e., to hold in an escrow deposit the proceeds of a bond issue subject to dis- 
bursement (1) to pay construction costs as they become due; (2) to redeem 
bonds; or (3) to pay insurance in the event of default. Lack of this authority 
could result in frustration of Congressional intent to make public financing avail- 
able under title XI of the act. 

Since industry witnesses will present in detail the arguments in support of this 
proposed legislation, we will not burden the record with a separate statement 
setting forth all the points in support thereof. 

It is our hope that your committee will report this bill favorably. 

We ask that this letter be incorporated in the record S. 2148. 

Respectfully, 
AtviIn SHaprro, Vice President. 


New York, N.Y., July 22, 1959. 


Hon. WARREN G. MAGNUSON, 

Chairman, 

Senate Committee on Interstate and Foreign Commerce, 
Washington, D.C.: 

The Shipbuilders’ Council of America, on behalf of the shipbuilding industry, 
endorses the objectives of S. 2148, the passage of which undoubtedly will stimu- 
late and facilitate the sale of private bonds for ship construction and thus aid in 
the private financing of new ship construction. It is understood that the record 
of the hearing on 8.2148 is still open and the council requests that this telegram 
be made a part of the record. 

L. R. SANFORD, 
President, Shipbuilders’ Council of America. 


Senator Eneie. With that, we wish to close the hearings and the 
matter will be taken to the full committee. 

Thank you, gentlemen, very much. 

(Whereupon, at 11:35 a.m., the hearings. were closed.) 

(S. 2148 subsequently became Public Law 127 and the public law 
is printed at this point.) 
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[Pusitic LAw 86-127] 
[86TH ConcGREsS—S. 2148] 
[Juty 31, 1959] 


AN ACT To amend title XI of the Merchant Marine Act, 1936, as amended, to provide for 
the deposit of funds in escrow with the Secretary of Commerce, to provide for the pay- 
ment of insurance, in part, on the basis of such deposits, and for other purposes 
Be it enacted by the Senate and House of Representatives of the United 

States of America in Congress assembled, That title XI of the Merchant Marine 

Act, 1936, as amended (46 U.S.C. 1271-1279), is amended as follows: 

(1) By revising the proviso in section 1101(f) to read as follows: “That in 
no event shall the Secretary of Commerce pay as insurance under this title in 
respect of the unpaid balance of the principal of a mortgage or loan an amount 
in excess of 75 per centum, or 87% per centum, as the case may be, of the amount 
paid by or for the account of the mortgagor or borrower for the construction, 
reconstruction, or reconditioning (including designing, inspecting, outfitting, 
and equipping) of such vessel, except that if the mortgagor or borrower creates 
an escrow fund as authorized by section 1111 of this Act, the amount that shall 
be paid as insurance is the interest on and the unpaid balance of the principal 
of such loan or mortgage.” 

(2) By inserting after section 1110 a new section 1111 to read as follows: 

“Sec. 1111. (a) CREATION OF THE Escrow Funp.—In connection with the 
insurance of loans and mortgages, which are financed by sale of bonds to the 
general public, the Secretary of Commerce is authorized to accept a deposit in 
escrow in an amount which at the time of such deposit is equal to (i) the excess 
of the principal of such loan or mortgage over 75 per centum, or 8714 per centum, 
as the case may be, of the amount paid by or for the account of the mortgagor or 
borrower for the construction, reconstruction, or reconditioning (including de- 
signing, inspection, outfitting, and equipping) of the vessel, (ii) with interest 
thereon for the period of the escrow agreement. 

“(b) DISBURSEMENT PRIOR TO TERMINATION OF THE Escrow AGREEMENT.— 
The Secretary of Commerce shall, as specified in the escrow agreement, dis- 
burse the escrow fund to pay amounts the mortgagor or borrower is obligated to 
pay as interest on such loan or mortgage or for the construction, reconstruction, 
or reconditioning (including designing, inspecting, outfitting, and equipping) 
of the vessel, except that if insurance becomes payable under the insurance 
contract prior to the termination of the escrow agreement, all amounts in the 
escrow fund at the time such insurance becomes payable (including realized 
income which has not yet been paid to the borrower or mortgagor) shall, sub- 
ject in the case of insurance on a mortgage to the application of mortgage pro- 
visions contemplated by section 1104(a) (10) of this Act, be paid into the Federal 
Ship Mortgage Insurance Fund and (i) be credited against any amounts due or 
to become due to the Secretary of Commerce from the borrower or mortgagor 
with respect to the insured loan or mortgage and (ii) to the extent not so 
required, be paid to the borrower or mortgagor. 

“(e@) DISBURSEMENT UPON TERMINATION OF THE Escrow AGREEMENT.—If in- 
surance has not become payable under the insurance contract prior to the termi- 
nation of the escrow agreement, any balance of the escrow fund at the time of 
such termination shall be disbursed by the Secretary of Commerce to prepay 
the excess of the principal of the loan or mortgage over 75 per centum, or 87% 
per centum, as the case may be, of the actual cost of the vessel to the extent 
paid, and to pay interest on such prepaid amount of principal, and the remainder 
of such balance of the escrow fund shall be paid to the borrower or mortgagor. 

“(d) INVESTMENT OF THE Escrow Funp.—The Secretary of Commerce may 
invest and reinvest all or any part of the escrow fund in obligations of the 
United States with such maturities that such fund will be available as required 
for purposes of the escrow agreement. 

“(e) INCOME ON THE Escrow Funp.—Any income realized on the escrow 
fund shall, upon receipt by the Secretary of Commerce, be paid to the borrower 
or mortgagor. 

“(f) OrHerR TerMs.—The escrow agreement shall contain such other terms 
as the Secretary of Commerce may consider necessary to fully protect the 
interests of the United States.” 
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(3) By inserting before the periods at the end of both the second and third 
sentences of section 1104(d) a comma and the following: “excluding the average 
amount (except interest) on deposit in an escrow fund created under section 
1111 of this Act.” 

(4) By inserting in section 1104(e), after the word “commitments,” the words 
“for services in connection with the escrow fund authorized by section 1111.” 

Approved July 31, 1959. 


(Comments from the Government agencies follow :) 


AMENDMENT TO THE MERCHANT MARINE ACT, 1936 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 17, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


Dear Mr. CHARMAN: Your letter dated June 12, 1959, acknowledged June 
15, requested our comments on S. 2148, 86th Congress. 

S. 2148 would amend title XI of the Merchant Marine Act, 1936, as amended, 
to permit the Secretary of Commerce to accept, and act as escrow agent in 
connection with, moneys borrowed by vessel operators to facilitate the financing 
of construction, reconstruction, or reconditioning of vessels. Additionally, the 
bill would direct the Secretary to disburse principal and interest to shipbuild- 
ers and lenders and, in case of default by borrowers, to pay loan or mortgage 
insurance in amounts based upon sums paid by or for the account of the vessel 
operator plus the amounts representing principal and interest in the escrow 
account at time of default. 

We understand that the request for this legislation arises as a result of our 
decision of April 27, 1959, B-135884, to the Maritime Administrator, in which 
we advised that there was no authority under existing law for the Secretary 
of Commerce, acting through the Maritime Administration, to assume the addi- 
tional duties and responsibilities of an escrow agent or trustee of funds ac- 
cruing from the public sale of bonds issued by vessel operators to finance the 
eonstruction.of new vessels. A copy of our decision in that case is enclosed. 

Whether legislation should now be enacted to specifically authorize the as- 
sumption of such additional duties and responsibilities would appear to involve 
consideration of the following primary questions of policy : 

1. The insurance of loans and mortgages financed by the sale of bonds -to 
the public, with a private trust company acting as trustee of the proceeds of 
such sale, is presently authorized under title XI of the act. Should the Govy- 
ernment now enter this field of private business activity ? 

2. The bill contemplates savings to vessel operators resulting principally from 
interest rates lower than the rates obtainable if bonds are issued with a private 
banking institution acting as escrow agent. If this is true, would the amount 
of such savings justify the assumption of fiduciary duties and responsibilities 
by the United States? 

8. One anticipated result of the proposed escrow arrangement is to increase 
the marketability of bonds, which are issued subject to such arrangement, by 
making such bonds fully insured and/or guaranteed by the Government. As 
such, the bonds apparently would not be subject to the restrictions imposed by 
title 12, United States Code, section 24, and title 12, United States Code, section 
385, and such bonds would be available for unrestricted investment by national 
banks and by member banks of the Federal Reserve System. Should the number 
and types of this class of investments be increased by enactment of the legisla- 
tion now proposed ? 

4. Since no insurance obligation on the part of the United States is con- 
templated under the bill until such time as the proceeds from sale of bonds are 
deposited in escrow with the Secretary of Commerce, can such bonds, uninsured 
at the time of sale, properly be classified and sold as Government-insured bonds? 

In view of the above questions of policy, we make no recommendation with 
respect to enactment of S. 2148. However, in the event these questions are 
decided ‘in the affirmative, we would like:to offer the following comments for your 
additional consideration. 

Lines 7 and 8, page 1,:of the bill would amend the present restriction on the 
amount of insurance payable at default in section 1101(f) by adding “in respect 
of the unpaid balance of the principal of a mortgage or loan.” We have no 
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information relative to the purpose to be served by the amendment and, in view 
of the specific provisions in the remaining portions of the bill for payment of 
4nsurance in excess of the section 1101(f) restriction where an escrow fund is 
held by the Secretary of Commerce, we question the necessity for this amend- 
ment and suggest that it be deleted. 

As indicated above, we understand the request for this legislation is based 
upon, and limited to, the need for depositing the proceeds of bonds sold to the 
public in escrow with the Secretary of Commerce. However, the provisions of 
section 1111(a), as proposed by section 2 of the bill, are not so limited and, 
consequently, may be interpreted to authorize the establishment of escrow 
accounts under all types of borrowings. In view thereof, your committee may 
wish to add the phrase “which are financed by sale of bonds to the general 
public,” immediately following the word “mortgages,” in line 13, page 2, of the 
bill. 

We assume that the word “thereon” in line 21, page 2, of the bill refers to the 
full amount of the mortgage or loan, even though a portion of such amount 
may be retained by the borrower under proposed section 1111(a) instead of 
being deposited into the escrow fund. If so, we suggest that the phrase “on the 
full amount of the loan or mortgage” be substituted for the word “thereon.” 

Section 1111(b), as proposed by the bill, would require the Secretary of Com- 
merce to pay interest and principal as specified in the escrow agreement. 
Assuming bonds were issued and sold to the public under a trust indenture it 
would appear that the Secretary could be required by the terms of the escrow 
agreement to make interest payments either directly to the individual bond- 
holders or to the trustee named in the trust indenture. Payment of interest to 
the individual bondholders under several hundred potential escrow accounts 
could result in a considerable administrative burden. Additionally, under the 
provisions of section 1101(d) it would appear that no direct obligation on the 
part of the United States to bondholders was intended under title XI. In the 
interest of clarification it is therefore suggested that section 1111(b) be amended 
to either specifically direct payment of interest to the trustee or to the in- 
dividual bondholders. 

The phrase “subject to the application of mortgage provisions contemplated by 
section 1104(a)(10) of this act” in lines 9 through 11, page 3, apparently refers 
to that portion of section 1104(a) (10) which authorizes the insertion of a pro- 
vision in mortgages on completed passenger vessels under which the sole re- 
course by the United States against the mortgagor in the event of default shall 
be limited to repossession of the vessel. The effect of the above-quoted provi- 
sion would be to extend the sole recourse provision of section 1104(a) (10) to 
insured loans during the construction period of a passenger vessel. In the event 
of default during the construction of a passenger vessel, such sole recourse pro- 
vision would therefore operate to preclude “any amount becoming due to the 
Secretary of Commerce from the borrower or mortgagor with respect to the 
insured loan or mortgage” under subsection 1111(b) (i). Consequently, under 
subsection 1111(b) (ii) all amounts remaining in the escrow account at time of 
default would be payable to the borrower or mortgagor and would not be avail- 
able to discharge the Government’s obligations under the insurance contract. 
We fail to see any valid reason why amounts remaining in the escrow account 
at time of default should be returned to the mortgagor, rather than set off 
against payment of the insurance obligation. We therefore suggest that the 
phrase quoted above be deleted from section 1111(b). 

With respect to section 1111(d) it is our opinion that moneys in escrow should 
be deposited in the Treasury and should be invested in the same manner as the 
Federal ship mortgage insurance fund as prescribed in section 1102. We there- 
fore suggest that section 1111(d) be amended to read as follows: 

“(d) Escrow funds received by the Secretary of Commerce under this section 
shall be deposited in the Treasury and may be invested in bonds or other obliga- 
tions of, or guaranteed as to principal and interest by, the United States.” 

We believe that the authority granted under section 1111(f) is broader than 
necessary or intended and could well result in the Government incurring liabili- 
ties in excess of those intended by section 1111. We therefore suggest that the 
phrase “may consider necessary to fully protect the interests of the United 
States” be substituted for the word “prescribes” in line 18, page 4. 

While we are in agreement with the proposal in section 4 of the bill authorizing 
the Secretary of Commerce to charge and collect for services in connection with 
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the escrow fund, your committee may wish to consider the desirability of raising 
the present ceiling of one-half of 1 percent for service charges which is con- 
tained in section 1104(e) to correspond with and compensate for the additional 
services contemplated by S. 2148, 


Sincerely yours, 
FRANK H. WEITZEL, 


Assistant Comptroller General of the United States. 


U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., June 24, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR: This is in response to your request for the views of the De- 
partment of Justice concerning the bill (S. 2148) to amend title XI of the 
Merchant Marine Act, 1936, as amended, to provide for the deposit of funds 
in escrow with the Secretary of Commerce, to provide for the payment of in- 


surance, in part, on the basis of such deposits, and for other purposes. 
The bill has been examined, but since the subject matter thereof does not 


directly affect the activities of the Department of Justice, we would prefer not - 


to offer any comment concerning it. 


Sincerely yours, ‘ a. 
AWRENCE R. ALSH, 


Deputy Attorney General. 
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AMENDMENTS TO THE MERCHANT MARINE ACT OF 
1936 


MONDAY, AUGUST 24, 1959 


U.S. SENATE 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 


SvuBcoMMITTEE ON MercHant Marine, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10 a.m., in room 5110, 
New Senate Office Building, Hon. Clair Engle presiding. 

Senator Eneie. The Subcommittee on Merchant Marine of the Sen- 
ate Committee on Interstate and Foreign Commerce will be in order 
for the consideration of H.R. 8388, a bill by Mr. Bonner, to amend the 


Merchant Marine Act of 1936 to provide further requirements for 
applicants for and contractors under operating-differential subsidy 
contracts. 

Without objection, the bill will be made a part of the record at this 
point. 

(The bill follows :) 


[H.R. 8388, 86th Cong., 1st sess.] 


AN ACT To amend the Merchant Marine Act, 1936, to provide further requirements for 
applicants for and contractors under operating-differential subsidy contracts 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 605 of the Merchant Marine Act, 
1936, is amended by adding at the end thereof the following new subsection: 

“(d) Before awarding any contract for operating-differential subsidy under 
this title, the Board shall, after a public hearing, determine whether or not the 
applicant for such subsidy, or any holding company, subsidiary, affiliate, or 
associate of such applicant, or any officer, director, agent, or executive thereof, 
or person owning or having a beneficial interest in a substantial portion of the 
stock of the applicant, directly or indirectly, operates, charters, acts as agent or 
broker for, or owns a substantial interest in any foreign-flag vessel which com- 
petes with any American-flag service determined to be essential under section 211 
of this Act. If the Board determines that the applicant or such holding com- 
pany, subsidiary, affiliate, or associate, or other person has such interest in, rela- 
tionship with, or so acts in respect of, any foreign-flag vessel competitive with an 
American-flag service, the Board shall not enter into a contract with the applicant 
under title VI unless it is also determined after such public hearing that special 
circumstances exist, and good cause is shown, which in the discretion of the Board 
justify the making of the contract with the applicant, notwithstanding such 
foreign-flag interest, relationship, or activity. The public hearings provided for 
in this subsection shall not be required with respect to any applicant whose 
application was filed prior to December 1, 1958.” 

Sec. 2. That section 804 of the Merchant Marine Act, 1936, is amended to 
read as follows: 

» “Seo. 804. It shall be a misdemeanor for any contractor receiving an oper- 
ating-differential subsidy under title VI or for any charterer of vessels under 
title VII of this Act, or any holding company, subsidiary, affiliate, or associate 
of such contractor or such charterer, or any officer, director, agent, or executive 
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thereof, or person owning or having a beneficial interest in 5 per centum or more 
of the stock of such contractor or charterer directly or indirectly, to operate, 
charter, act as agent or broker for, or own a substantial interest in any foreign- 
flag vessel which competes with any American-flag service determined by the 
Board to be essential as provided in section 211 of this Act: Provided, however, 
That under special circumstances and for good cause shown the Board may, in 
its diseretion, following public hearings, waive the provisions of this section for 
a specific period of time. If any person other than an officer, director, agent, 
or executive of the contractor or charterer, or corporation other than the con- 
tractor or charterer itself holding or having a beneficial interest in 5 per centum 
or more of the stock of such contractor or charterer violates this section, such 
violation shall not be deemed a breach of the contractor’s operating-differential 
subsidy contract, or of the charterer’s charter.” 

Passed the House of Representatives August 17, 1959. 

Attest : 





RALPH R. Roserts, Clerk. 


Senator Eneriz. This morning we will hear testimony on H.R. 8388, 
a bill which would close certain gaps in existing law regarding sub- 
sidized American carriers and their relationship with competitive 
foreign-flag vessels. 

At the outset I want to apologize on behalf of the Subcommittee on 
Merchant Marine for any inconvenience caused witnesses by the short 
advance notice of this hearing. However, there is not much time 
remaining—we hope, at least—in this session of the 86th Congress. 
And while we in Congress do some postadjournment fence mending 
at home, the administrative processes and corporate planning con- 
tinue. Consequently, the subcommittee is of the opinion that a hear- 
ing at this time might resolve any remaining issues in this legislation, 
thereby facilitating the carrying out of agency and business respon- 
sibilities. In coming to this decision, we were of course aware of the 
extensive hearings on the House side and the resulting amendments 
that are incorporated into the bill before us. 

May I say we hope at this time we can avoid what may be regarded 
as cumulative testimony. For all practical purposes, the record of 
the hearings in the House will be before this subcommittee. 

I am particularly anxious to hear those who may be opposed to this 
Jegislation, #f there are any, and I understand there are some. 

he first witness will be the Honorable Clarence G.' Morse, 
Administrator of the Maritime Administration. 
Mr. Morse are you ready to proceed ? 
Mr. Morse. Yes, Senator. 


STATEMENT OF HON. CLARENCE G. MORSE, ADMINISTRATOR, 
MARITIME ADMINISTRATION 


Senator Enaze. I observe that you have a prepared statement. You 
may either read the statement or submit the statement and summarize 
it. 

Mr. Morse. With your permission, I would like to read the state- 
ment, because I believe it will bring to your attention certain questions 
which arise as a result.of this proposed legislation. 

Senator Eneir. Inasmuch as the statement is relatively short, with- 
out objection, Mr. Morse, you may proceed without interruption to the 
conclusion of yourstatement. Thereafter we will ask questions. 


You may proceed. 
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Mr. Morse. House Report No. 800, accompanying H.R. 8388, indi- 
cates that the purpose of the bill is (1) to provide a clear requirement 
that an operating-differential subsidy under title VI of the Merchant. 
Marine Act, 1936, shall not be awarded to any applicant who has an 
interest or relationship that is detrimental to the best interests of the 
American merchant marine, in or with any foreign-flag shipping 
operations; and (2) to prohibit any pee or corporation to whom 
such a contract (or a charter under title VII) has been awarded, from 
having any such detrimental interests or relationships. In our opin- 
jon, this purpose is accomplished by the existing law. 

The report indicates that its stated purpose is intended to be ac- 
complished by provisions of the bill which (1) state expressly that an 
operating-differential subsidy contract under title VI shall not be 
awarded without advance review by the Board as to the existence of 
conflicting alien interests; (2) require that, with respect to applica- 
tions filed on or after December 1, 1958, such advance review shall be 
conducted by public hearing; (3) broaden section 804 of the act (@) to 

rohibit instances of effective control of the contractor or charterer 

y persons who have a substantial beneficial interest in the stock 
of such contractor or charterer and also owns a substantial interest in 
a foreign-flag vessel which competes with an American-flag vessel 
operating on an essential trade route, and (4) to provide that waivers 
under that section shall be granted only after public hearing; and (4) 
provide a penalty for violation of section 804 by a natural person (the 
act at present provides no penalty for such violation, although it con- 
tains a penalty for violation by a corporation). 

The il (read in the light of the House report) would change 
existing law as it is now administered by the Board, and by the 
Secretary of Commerce, only by (1) its requirements for public 
hearings, (2) its requirement for a waiver under section 804 if a 
person who owns a beneficial interest in 5 percent or more of the 
stock of the contractor or charterer also owns “a substantial interest 
in any foreign-flag vessel” which competes with an American-flag 
vessel operating on an essential trade route, (3) its provision of a 
penalty for violation of section 804 by a natural person, and (4) its 
placing all functions under section 804 in the Board rather than 
distributing them between the Board, if a waiver is sought at the 
time the contract or charter is entered into, and the Secretary of 
ren, if the waiver is sought afterward, as is provided by exist- 
ing law. 

The Department and the Board have no objection to the provisions 
of the bill subject, however, to the considerations and amendments 
hereinafter discussed. 

In the administration of the act, the Board and the Secretary of 
Commerce have construed section 804 as prohibiting any interest or 
relationship that is detrimental to the best interests of the American 
merchant marine, in or with any foreign-flag shipping operation. The 
Board does not grant operating-differential subsidy contracts without 
first determining that the applicant complies with section 804, and the 
Secretary of Commerce does not grant charters under title VII with- 
out making the same determination. The new section 605(d) that 
would be added by the bill does not cover title VII charters. If the 
= is enacted, that new section should be amended to include such 
charters. 
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We are convinced that the public hearings required by the bill 
will not bring out any facts or circumstances with respect to the pro- 
hibited interests or relationships beyond those elicited by our ex- 
perienced examiners and investigators. The approval of an 
operating-differential subsidy application involves broad and inten- 
sive examination, investigation, and study by the Staff of the Board 
and by the Board itself with particular reference to possible competi- 
tion with, and prejudicial effect upon, essential trade route operators. 

The bill exempts from its public hearing requirement under the 
new section 605(d) those applicants whose applications were filed 
prior to December 1, 1958. It does not, however, exempt such appli- 
cants from the public hearing required by section 804, as it would be 
amended by the bill, if the applicant needs a waiver. We think this 
was a drafting oversight. In any case, since we are convinced that 
a public hearing will not elicit pertinent facts and circumstances 
which are not made known to the Board through its own investiga- 
tion, we think that the bill should be amended to authorize the Board, 
with respect to these pending applications, to grant 804 waivers 
without a public hearing and that such waivers should be valid for 
2 years subject to our usual option to cancel upon 90 days notice. 

We think the provision of section 2 of the bill, which would amend 
section 804 of the act to make unlawful the ownership of a beneficial 
interest in 5 percent of the stock of a subsidized line by a person who 
has a substantial interest in a foreign-flag vessel, will discourage 
investment in American-flag vessels. 

The words “directly or indirectly * * * own a substantial interest 
in a foreign flag vessel” are so vague that people who have even a 
remote connection with a foreign flag vessel would not want to own a 
beneficial interest in stock of a subsidized line for fear someone would 
construe this remote connection as an indirect substantial interest in 
a foreign flag vessel. The criminal penalties provided are substan- 
tial—a $10,000 fine, or imprisonment for not less than 1 year or more 
than 5 years, or both. 

The House report throws no light on the meaning of these words 
“directly or indirectly * * * own a substantial interest in a foreign 
flag vessel.” Is ownership of stock in a large oil company that has a 
foreign subsidiary which owns foreign flag ships an indirect substan- 
tial interest in a foreign flag vessel? Aside from the discouraging 
effect this vague language would have upon investment in American 
shipping companies, the difficulties of administering the provisions 
are obvious. 

The provision prohibiting ownership of a beneficial interest in 5 
percent or more of the stock of a subsidized line by a person who 
‘directly or indirectly * * * owns asubstantial interest in any foreign 
flag vessel” is anomalous in that existing law permits alien ownershp 
of 49 percent of the stock of a subsidized line so long as such owner- 
ship does not constitute control. 

The last sentence of the bill which provides that a violation of 
section 804 by certain persons and corporations holding, or having a 
beneficial interest in, 5 percent or more of the stock of the contractor 
or charterer, shall not be deemed a breach of the contractor’s operating- 
differential subsidy contract or of the charterers’ charter would make 
possible control of the subsidized line and a foreign carrier by the 








AMENDMENT TO THE MERCHANT MARINE ACT, 1936 29 


same person without the Board or Secretary being able to terminate 
the contract. The same is true with respect to a holding company. 
We do not think it would be possible to amend this sentence so as to 
apply only to innocuous violations and still catch violators such as the 
foregoing. This is another reason why the 5 percent provision should 
be eliminated from the bill. If this sentence is not stricken out, the 
word “holding” in line 15, page 3, of the bill, should be stricken out 
and the word “owning” substituted therefor so as to conform the 
sentence to the rest of the bill. 

The reference in section 2 of the bill to services determined by the 
Board to be essential under section 211 of the act appears to have 
been an oversight since under Reorganization Plan No. 21 of 1950 
these determinations for the purposes of section 804 and for the pur- 

ses of other sections of the act are made by the Secretary of 

ommerce. 

We do not know how to clarify the proposed new section 605(d) and 
section 804, as it would be amended by the bill, with respect to the 
meaning of the words “directly or indirectly * * * owns a substantial 
interest in any foreign flag vessel” because we do not know what is 
intended. The other amendments we have proposed can be accom- 
plished as follows: 

(1) Strike out of lines 2 through 4 of page 3 of the bill the words 
“or person owning or having a beneficial interest in 5 per centum or 
more of the stock of such contractor or charterer”. 

(2) Strike out the last sentence of the bill and insert in lieu thereof 
the following: 

With respect to applications for operating-differential subsidy filed prior to 
December 1, 1958, the Board may grant waivers under this section without 
public hearings and such waivers shall be valid for two years from the date 
the operating-differential subsidy contract is entered into, subject to cancella- 
tion by the Board upon 90 days notice. 

(3) Strike out of line 7, page 3 of the bill, the words “by the Board”. 

(4) Strike out lines 6 and 7 of page 1, and insert in lieu thereof 
the following: 

(d) Before the Board awards any contract for operating-differential subsidy 
under this title, and before the Secretary of Commerce enters into any charter 
under title VII of this Act, the Board shall, after a. 

(5) Strike out of line 12, page 2, the words “unless it is also” and 
insert in lieu thereof a comma and the following: 
and the Secretary shall not enter into any charter with the applicant under 
title VII, unless the Board. 

(6) Insert in line 18, page 2, after the word “applicant” the follow- 
ing: “for operating-differential subsidy”. 

hat is my prepared statement, Senator Engle. 

Senator Eneiz. Mr. Morse, did you appear before the House 
committee ? 

Mr. Morse. Yes, sir. 

Senator Enere. Did you suggest these amendments? 

Mr. Morsz. Yes, sir. I believe we suggested substantial amend- 
ments, and I believe these details were also suggested to the House. 

49644603 
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Senator Enete. I understand this bill passed the House on the 
unanimous consent. It seems to me if you had very serious objec- 
tions, it would not get by consent. 

Mr. Morse. If you will read my testimony before the House, you 
will see I vigorously opposed the bill. 

Senator Enatez. I do not read your testimony as being in opposition, 
It is favorable with suggested amendments. Is that correct ? 

Mr. Morse. That is correct; but the suggested amendments deletes 
a five percent provision which is the controversial provision of the 

ill. 

Senator Butter. And you also have grave reservations as to whether 
or not the bill can really be made to work even as amended ¢ 

Mr. Morse. We would have difficulty. I frankly think this is a 
deterrent to getting American capital to invest in subsidized shipping, 
It is an additional deterrent. It is a question of the weight you want 
to give to this deterrent. 

Senator Eneie. Do you think the American taxpaper ought to 
subsidize their own merchant marine while some of the people being 
subsidized are running foreign-flag ships ? 

Mr. Morse. Senator, my views on that are twofold. First, existing 
law forbids the ownership and operation of a vessel which competes 
with a subsidized operator on an essential trade. The existing law 
forbids that, and we police that. 

Second, existing law, as I see it, permits an alien or a group of 
aliens to own 49 percent of the stock of a subsidized operation. I 
think that is more objectionable, letting aliens own 49 percent of the 
stock of a subsidized operator. I think that is more objectionable 
than letting a stockholder who owns 5 percent or more of the sub- 
sidized operator owning any interest in a foreign-flag operation. 

Senator Enere. What you are saying is that when you prohibit 
American ownership in any part of a foreign-flag operation you 
thereby indirectly at least put hindrances in the way of getting in- 
vestments in American-flag ships ? 

Mr. Morse. Correct. Under existing law it does not apply, as I 
recall, to shareholders. The existing law does not apply to share- 
holders and it does apply to officers, directors, the subsidized operator 
itself. They may not own directly or indirectly interests in foreign- 
flag vessels which compete with American shipping on essential trade 
routes. This adds the additional category of shareholders who own 
5 percent or more and it makes illegal for the shareholder to own 5 

reent or more of the subsidized operator and in addition own an 
interest in the foreign-flag shipping operation. 

Senator Enerre. Was it your view that under the provisions of the 
present language of section 804 that this additional language in this 
proposed act is not necessary; that is, that the provisions of section 
804 that prohibit a subsidized contractor or operator from owning 
an interest in a foreign-flag operation that directly competes is suffi- 
cient to cover the situation ? 

Mr. Morse. It doesn’t cover the stockholder situation, no question 
about it, under existing legislation. But my point is, I think there 
is less objection having a stockholder who has 5 percent or more 
interest in the American corporation having some interest in a for- 
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eign-flag operation than it is to have alien ownership of the sub- 
sidized operator itself. 

Senator Enaue. I regard that statement as a non sequitur; in other 
words, the two do not add up. What you are saying is that this is 
not as bad as something else. Maybe we ought to prohibit both of 
them. In other words, your argument that foreigners can own up to 
49 percent of American-flag line, your argument that that is worse 
than the reverse does not, in my opinion, prove that we ought not to 

et rid of the other side of the case. Maybe we ought to get rid of 
thof them. Would you be in favor of that ? 

Mr. Morsz. I would support the idea of not permitting aliens to 
own stock in American subsidized operation, but I see no serious ob- 
jection to the other. 

Senator Enexe. If we did that, would you then favor prohibiting 
American subsidized lines from owning interests in foreign-flag lines 4 

Mr. Morse. That is now ee at the present time. This bill 

ets at the ownership by a shareholder of an interest in a foreign-flag 
ine. The present 804, you appreciate, does prohibit the company itself 
or its officers or directors from owning stock in foreign-flag operations, 
but there is still a waiver provision even in the existing law. The 
Board can, under proper circumstances, waive the ownership of for- 
eign-flag interests even by the American corporation itself, under 
special circumstances. 

Senator Eneix. I may be wrong—my experience has been rather 
brief in this whole field—but as I view the act of 1936, the basis on 
which we have gone into subsidizing American merchant marine is 
that it is necessary for us to maintain the American merchant marine, 
and that is the basis on which the Treasury gets into this business. 
Otherwise, why shouldn’t we be able to take care of Pastore on his 
textile mills and everything else? We had that argument in the 
committee just the other day. 

In other words, there is a national interest involved in maintaining 
American-flag merchant marine. Now, if that is true, then we ought 
not to be subsidizing outfits that run under a foreign flag, in my 
opinion. I just do not see how you can say that it is in our national 
interest and we are willing to dig into the U.S. Treasury and assess 
the taxpayers of this Nation to maintain American-flag merchant 
marine and turn around and subsidize outfits that are competing with 
our own people and with the taxpayer subsidizing the American-flag 
fleet. 

Mr. Morse. Existing law prevents the contractor 

Senator Eneir. Preventsthecompany. But they go chasing around 
the bush. It is a question of eae it is a corporate structure or 
individual. Nobody is being fooled by that, and you understand that 
as well as I do. The thing to do is, if it is right to stop it for the 
corporation, it is right to stop it for the stockholders. There is not 
any question about that, because one is an individual and the other is 
a corporate structure. I can make corporations just as fast as I can 
get the papers down to the corporation commission. You know that 
the same as I do. 


Let’s get down to brass tacks of what we are talking about. 
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Is the American merchant marine subsidized under the 1936 act 
because it is in the national interest to keep an American merchant 
marine? If it is, what are we doing subsidizing outfits that are run- 
ning foreign-flag operations ? 

Mr. Morse. If we want to get down to brass tacks, Mr. Senator, 
the facts of the matter are existing subsidized operators are building 
a replacement fleet which is deficient in size for defense purposes, 
This bill will prevent one of the applicants from getting a subsidy 
contract and the existing operators cannot themselves pick up the 
building obligation that this applicant is willing to assume. So what 
we are doing for national defense purposes is cutting off our nose, in 
my opinion. 

Senator Enerz. That is getting down to brass tacks. 

Mr. Morse. It is just as simple in my thinking. 

Senator Butter. What is the interest of the company that you have 
inmind? What is the extent of the interest? 

Mr. Morst. The shareholders do have beneficial interest in some 
foreign-flag Tee They are predominantly bulk carrier opera- 
tions, although they do also have an interest in a foreign-flag operation 
which will compete on foreign-to-foreign-trafic with American-flag 
operators, not in foreign to United States traffic. 

Senator Enorr. You are talking about States Marine; is that right? 

Mr. Morse. Yes, sir. 

Senator Eneorx. This bill draws a bead on States Marine, does it 
not ? 

Mr. Morse. Yes, sir. 

Senator Ener. Tell me precisely what you meant by your first 
statement, that this is aimed at one applicant and that we are cutting 
off our nose to spite our face? Do I understand that States Marine 
has under its American-flag operation an application pending now for 
subsidy differential on the construction of ships? 

Mr. Morse. They have an application for operating subsidy con- 
tract. Included in the operating subsidy contract will be a require- 
ment that they and their affiliated companies, which are Isthmian 
and Matson Oriental, build—I am not sure as to the number of ships; 
it is upward of 30. I think it is substantially upward of 30 ships at 
a cost to the operator of between $6 and $7 million per ship. 

Mr. Guill mentions that this group of companies proposes to build 
59 ships at $6 million a ship. That isin round figures $360 million. 

My statement is only that the existing subsidized operators cannot 
themselves pick up this additional vessel replacement program in addi- 
tion to their existing operations. Therefore, what I am saying is 
that if we need a subsidized fleet for defense purposes, we are cutting 
off our nose if we pass legislation which will forbid this applicant to 
get a subsidy contract. 

Senator Enere. Did I understand that you also said that existing 
subsidized carriers are not building replacements that meet defense 
requirements ? 

Mr. Morse. What I said, sir, was that they are not building enough 
ships to meet the mobilization requirements. They are all committed 
to build ships, but the number that they will build—we will have a 
deficiency for mobilization purposes even if the existing operators and 
the pending applications are all granted, we will still have a deficiency 
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for mobilization purposes, and the pending applications cover about 
140 ships. So if 60 of this 140 are not approved for subsidy, we are 
still further deficient than we would be if all pending applications are 
granted. That is what I am saying. 

Senator Enate. I understand your statement on this score, it is not 
the quality, it is the quantity of other subsidized shippers and States 
Marine now has an application pending and if this business passed, 
it is your conclusion that their application would be rendered null 
and void? 

Mr. Morse. We could not approve their application. 

Senator Enciz. After hearing it, you oa waive this requirement 
under special circumstances for good cause: 
the Board may in its discretion, following public hearings, waive the provisions 
of this section for a specified period of time. 

You could get out of it, isn’t that right ? 

Mr. Morse. Mr. Senator, I will indicate clearly right now, that if 
I were to vote for a waiver at this time in face of the hearings before 
the House committee and before this committee, I would vote opposed 
to granting a waiver. 

enator Eneie. Why ? 

Mr. Morse. Because this bill, it was clearly indicated at House level 
was directed at States Marine, so therefore, why should I grant a 
waiver when Congress has passed a bill that was directed at States 
Marine? 

Senator Enere. In other words, you would follow on what you 
would regard, Mr. Morse, as legislative intent, if any ? 

Mr. Morse. Yes, sir. 

Senator Enate. I can’t disagree with you on that, and if this legis- 
lation is directed at States Marine and for the purpose specifically of 
preventing the granting of this application, we ought to get the cards 
right up here on the table and understand what we are doing. By the 
way, where does States Marine operate ? 

Mr. Morse. They have, practically including Isthmian, which is a. 
wholly owned subsidiary, they have practically worldwide operations. 

Senator Enetr. Where is their head office ? 

Mr. Morse. In New York City. 

Senator Enate. I still cant’ understand how you can get a bill 
through on the consent calendar that has very much opposition, and 
our friend Ben Guill served in the House, and he knows they don’t 
throw them that fast, not with a 40-man New York delegation, so I 
am a little puzzled by this, to be very frank. 

Mr. Morse. Mr. Engle, let me say I am the one who says it is directed 
at States Marine. I am sure the House committee would say to the 
contrary that it was not, but then that ismy personal view only. 

Senator Eneiz. Senator Butler, do you have any questions ? 

Senator Butter. Well, I have no questions that touch the point 
specifically. 

I do have some concern about the owner of stock in Standard Oil of 
New Jersey, or Gulf or anybody else that happens to operate a ship 
under foreign flag, that they would likewise be unable to operate a 
ship, wouldn’t they, to get a subsidy ? 

Mr. Morse. They certainly could not get a subsidy under existing 
legislation. 
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Senator Butter. A man who has 5 percent of the stock of either one 
of the companies would be subject to penalty of $10,000 if he had any- 
thing to do with an American ship, wouldn’t he? Don’t you think 
there ought to be some specific definition of what is intended by stock- 
ownership ? 

Mr. Morsr. The 5 percent is directed at the ownership in the Ameri- 
can subsidized company, and if he owns directly or indirectly any 
substantial interest, I think it is, in the foreign-flag company 

Senator Butter. What is a foreign-flag company? That is the 
question I am raising. How do you determine what is a foreign-flag 
company? Is Standard Oil of New Jersey a foreign-flag company? 

Mr. Morse. Directly or indirectly, it would catch ownership in 
stock in Standard Oil which in turn owns foreign-flag operations. 

Senator Butter. I don’t think we should do that. I see no reason 
why a stockholder in an oil company that happens to operate some 
ships foreign should be blocked from owning an interest in American 
shipping. 

Mr. Morse. I think that unless it were Mr. Rockefeller himself, the 
ownership of stock in Standard Oil by a shareholder who owns 5 
percent or more of the stocks in an American subsidized line probably 
would not be a violation of the proposed legislation, because the owner- 
ship interest in Standard Oil would be so small relative to the share- 
holdings that it would be relatively minimis. He would have to be 
a very substantial stockholder in Standard Oil to raise a serious doubt. 

Senator Butter. You can’t deny danger in that regard. 

Mr. Morse. I don’t see any serious objection, but there is a question 
which is raised by the legislation, another question raised by the legis- 
lation ; it refers to, say, “before awarding any contract.” Does it mean 
that the Board may not amend the contract of existing operator unless 
we go through the 804 hearing procedure ? 

I would be inclined to think that it does. But if it is the intent of 
the Congress that it does not, I think we should get an indication of 
that sort in the report. 

Senator Engle, I agree with you, that in principle I would prefer 
to have 100 percent American ownership of an American subsidized 
company without any foreign-flag affiliations of any kind. 

But the question is: Is it practicable or is it desirable in the long run 
to say that an American who owns stock in the subsidized company 
may not have any interest in a foreign-flag operation, the stockholder 
himself ? 

Of course, you are aware that section 804 at the present time—this 
provision would continue under the proposed legislation—refers to 
the foreign-flag ship as being in competition with the American-flag 
ship on essential trade. Now that doesn’t mean that under existing 
law—the foreign-flag ship could be a whaling vessel, for example, and 
that vessel would not be in competition with the American-flag op- 
erator on an essential trade route and, therefore, no waiver is required 
under existing law. 

Then the next step would be, for example, a tanker which operates, 
say, between Bahrein and New York. Is that in competition with 
American-flag service? We have construed that not tankers, but on 
bulk dry cargo carriers, we have generally construed bulk dry cargo 
carriers as being in competition with American-flag berth operators, 
and I repeat if the ore, for example, is also carried on partial lots on 
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berth operations but these are all questions of degree, whether it is 
advantageous or disadvantageous in the overall interests of the Ameri- 
can merchant marine. 

Senator Ener. Any further questions? 

Senator Butler? 

Senator Bartlett ? 

Senator Bartierr. No question. 

Senator Enerr. Thank you very much, Mr. Morse, for your helpful 
statement. It would be appreciated if you could stand by, if you are 
not otherwise committed, because I am going to call-a couple of wit- 
nesses here and see if I can get this issue out. This is like all the 
other known controversial bills. many of which I have seen come up, 
it is like kicking a hornet’s nest. 

Now since States Marine Lines has been mentioned, this bill was 
represented to be known controversial ; vice president of States Marine 
Lines is here to testify. 

We are glad to have you here, Senator. 

Do you have a prepared statement ? 


STATEMENT OF HON. JOSEPH BALL, VICE PRESIDENT, STATES 
MARINE LINES 


Mr. Batu. Iam sorry. I have been on vacation. 

Senator Encir. Do you feel like a bull’s eye in the target? 

Mr. Batu. We have felt that way for 3 or 4 months. 

Senator Enete. I want to make it plain, I don’t believe in legisla- 
tion that is aimed to take care of particular situations. I think we 
ought to legislate in generally broad and fair principles, and try to 
set up a system of law, that would be fair in every case, so | wouldn’t 
want yuu to address yourself particularly to how this might fit an 
isolated situation. 

I am more interested in whether or not this represents sound law for 
merchant marine of America. If it does, we will enact it. If it doesn’t 
we won’t. The fact that States Marine apparently is in the center o 
this thing is only important to the degree that it reflects a sound 
+ sag basis for the management of the American marine system. 

o with that comment we will be glad to hear what you have to say 
about it, Senator. 

This is Joseph Ball, vice president of States Marine Lines. 

Mr. Batu. If I may, I will try to cover it briefly from both angles 
as it affects us and our view as how it will affect the merchant marine. 

My name is Joseph Ball. I am vice president of States Marine 
Lines. I have been with them for 6 years and vice president for 5 

ears. 
, States Marine opposes this bill because it affects us adversely and 
also because we believe it would hurt the American merchant marine. 

States Marine applied for a subsidy in June of 1955. We received 
a favorable Maritime Board decision on February 18 of this year for 
a maximum of 168 voyages, which requires 33 ships. 

Under section 804, as it now reads, we got tentative approval by the 
Board in August of 1957 of a plan of divorcement of our foreign- 
flag connections, which had grown up over the years since World War 
II, on the basis of which we went ahead with our subsidy application 
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and after the Board decision in February, we made various moves 
to meet the Board requirements as they had been outlined to us, 
We were agents for three foreign-flag berth operations: Irish ship- 

ing, it is a State owned line, Mitsubishi Shipping, a Japanese-flag 
on and South African Marine Corp., which was a South African- 
flag service between United States, Atlantic, gulf, and South Africa. 

We have gotten rid of those agencies. We also own control of 
South African Marine Corp. We have sold that control to South 
African interests, incidentally, at a loss. We contracted to buy addi- 
tional ships, one of which has been delivered, the rest of which will 
be delivered by the end of this year. 

States Marine has invested to date approximately $60 million in 
U.S.-flag ships. The company up until recently and still, I guess, 
consists of two corporations, one a New York corporation, and a sub- 
sidiary, and a Delaware corporation. The Delaware corporation never 
owned any foreign-flag investments and operated all of the berth 
services on which we applied for subsidy. 

So in our reorganization plan to meet the Board requirements, 
we had planned to concentrate all the American activities and assets 
in the Delaware corporation. The New York corporation will hold 
certain investments in foreign-flag vessels. There are three main sub- 
sidiaries, it would cover the whole range of our foreign-flag activities. 
One is Global Transport Ltd., which operates foreign-flag berth serv- 
ices between Mexico and Central America and the Far East. 

As Mr. Morse pointed out, that service does touch at Ensenada only, 
Mexico, on privileges ports served by U.S.-flag subsidized lines. 

It also operates a berth service between British Columbia and Mexi- 
can ports and Europe. 

Then we own a half interest in Tankare Corp., which operates 
under Norwegian flag, combination ore and oil carriers, about 22, 
25,000 tons, cargo ore from Liberia to the United States, cargo ore 
from Seven Island and Quebec to the United States chiefly for 
Republic Steel Corp. 

hen we own a half interest in Transworld Carriers which operates 
foreign-flag ships carrying iron ore and bauxite to the United States. 
The bauxite is from Jamaica and the iron ore from Venezuela and 
from Chile, I believe. 

In our negotiations, it is quite correct that in our case, a majority 
of the stockholders of the New York Corp., which will hold these 
foreign investments—mind you, we have gotten rid of all the foreign- 
flag berth agencies and berth operations, so all that is left is the 
foreign-to-foreign berth operations in these ore and oil bulk 
operations. 

And a majority of the stockholders of the New York corporation 
do own a majority of the stock of Delaware, which will be subsidized. 
In our negotiations with the Maritime Board they insisted and we 
agreed to it, putting all that stock in voting trustees and they will be 
separate for the different stockholders. 

They will be corporate trustees, they will have legal title to the 
stock, and the beneficial—and that is why Mr. Morse says this is 
aimed at States Marine, beneficial will be maintained by the owners, 
but voting trustees will be corporates. The voting trust agreement 
provides they will vote for directors of States Marine Lines, the sub- 
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sidized company, for only those directors approved by the Federal 
Maritime Boat: so that at all times the Board is going to have com- 
plete control of the subsidized operations of States Marine. 

This was worked out in view of the fact that section 804 as it now 
reads does not mention stockholders. The other two companion 
sections, 803 and 805, do mention stockholders by the words “holding 
a pecuniary interest directly or indirectly.” 

hey cover, as you know, stevedoring services in 803 and domestic 
trades in 805. The pending bill H.R. 8388 would change that situation 
by covering not only stockholders, but also the benficial, anyone having 
a beneficial interest in the stock whether it was owned or not, and with 
this 5 percent provision. 

Like the Chairman of the Board, we are not too sure of exactly how 
this would be administered or what this means, but we feel it would 
make it extremely difficult for us at the present stage of things to meet 
whatever the requirements the Board undoubtedly would lay down on 
the bill as it stands, we don’t, Mr. Morse is even more pessimistic, he 
says we couldn’t comply. It does change the rules at the last minute, 
after we have spent 4 years, over 4 years and a great deal of money 
prosecuting an application for subsidy in good faith. 

We have agreed on contract terms, which provide for the first five 
replacement ships to be let 2 years after we sign a subsidy contract. 

It is going to mean plowing back most of the earnings of the sub- 
sidized company for the next 12 or 15 years, but I guess that is what 
everybody is stuck with. 

I don’t think this problem we are up against would arise except 
for the interpretation that the Board and its legal department have 
placed on the word “compete” in 804 as it now reads and also as it 
reads in the pending bill. I think they have stretched a point. 

They have gone on the theory that all ships compete for all cargo, 
which theoretically is true. But as practical steamship operators we 
know no berth line is competitive with a 20,000 to 30,000 ton ore car- 
rier, or a 20,000 to 30,000 ton tanker with those kind of bulk cargoes, 
and if you will read, my view, in construing that section, 211 is in- 
corporated by reference in 804, and 211 provides for essential services 
which can be subsidized and they are only berth services, common 
carrier services, which provide regular, frequent, dependable service 
between a range of ports in the United States, and incidentally specifi- 
cally refers only to foreign commerce of the United States. 

The fact that subsidized ships are granted by the Board the priv- 
ilege of loading or discharging cargo at foreign ports, foreign to 
foreign cargo is a privilege. The subsidy I don’t believe is meant to 
help U.S. flag subsidized ships carry the exports, competing exports, 
for instance, of Mexico and Central America or British Columbia, 
even though t\iose earnings do help out the subsidized lines. 

But it is that interpretation of the meaning of “competes” which 
creates the problem and perhaps the Board is right in leaning over 
backward. 

We know that as a practical proposition there is no real competition. 
There is nothing like, for instance, the ore coming in now from 
Venezuela, Chile, Liberia, Seven Islands in Quebec, tens of millions 
of tons a year. The liners couldn’t even touch it. They don’t have 
that kind of space. It takes these specialized bulk carriers to do it 
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and to be competitive, the American companies have to use foreign- 
flag ships, because you can’t get subsidy on an American ship. Any 
time that the Congress wants to authorize subsidy on foreign-flag 
bulk ore and oil tankers, we will be delighted to transfer our ships 
to American registry and use American crews, but until that time, it 
is Just economically impossible to do it. 

For instance, the last sentence, in considering what is competitive, 
the last sentence of 605(c) of the present act, I think has some 


language. 

The Commission in determining for the purposes of this section, it is limited 
to that section, whether services are competitive shall take into considering type, 
size, speed of the vessels employed, whether passenger or cargo or combination 
passenger and cargo vessels, the ports and ranges between which they run, the 
character of cargo carried, and such other facts as it may deem proper. 


When Congress passed the 1936 act, I think they purposely left out 
stockholders out of 804, they knew then there were no American-flag 
tramps in 1936. The only reason you have them now, because of the 
Ship Sales Act in the 50-50 law, and when the present U.S.-flag tramp 
ships became too obsolete too expensive to operate, there will again be 
no American-flag tramps on the high seas. 

They just can’t compete with the lower costs, without a subsidy, 
with the lower cost foreign-flag tramps. The same thing is true of the 
bulk ore and oil operations. Congress knew at that time that those 
operations were foreign flag and probably would continue foreign 
flag. They limited subsidy to U.S.-flag berth operations and I think 
they recognized that the most likely source of investment funds for 
U.S.-flag shipping were Americans who had gained some experience 
in shipping through operating these foreign-flag berth bulk ships or 
tramps. 

It was a logical assumption. Beyond our own direct interests, we 
oppose H.R. 8388 as bad for the U.S. Merchant Marine for the follow- 
ing reasons : 

First, foreign-flag connections, as I think Mr. Morse pointed out, 
are not really suitable for public adversary hearings, either for the 
applicant under section 1 or for the contractor in section 2, although 
there it might be made discretionary with the Board as it now is. They 
have held a few public hearings on waivers. 

The applicant for subsidy must. disclose to the Board under oath 
all foreign-flag connections as well as all other business connections. 
And then, it is a matter of meeting the Federal Maritime Board’s re- 
quirements which, you start out, we have made several different propo- 
sitions to the Board to meet their requirements under the present law. 

They would come back and say the first one isn’t satisfactory, you 
make another one, finally, we reach a point where they accept our 
proposition as meeting the requirements of the Jaw. Well, that kind 
of assembly negotiation, if you want to call it that, process is not, in 
my opinion, a suitable subject for an adversary public hearing. 

You might hold a public hearing on one proposal, the situation as 
it is today, what do you do then, if it changes, say you get rid, or 
exchange some stock, or you sell some foreign-flag interests, then you 
hold another hearing after you have done that to comply with the 
Board’s requirements? It seems to me suitable, the same way for a 
contractor, the Board’s present policy, I believe, is to grant waivers 
for only 1 or 2 years. They have some waivers outstanding for in- 
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stance for feeder ships, on the foreign range of ports served by sub- 
sidized lines, they are small foreign-flag ships, no suitable American 
ships are available. 

I don’t see any purpose served by a mandatory public hearing on 
renewal of such a waiver every 1 or 2 years. I think it is a waste of 
Government time, effort, and money, as well as waste of money for 
the private corporations. 

Section 2 adds 5 percent stockownership provision, whether the 
ownership is beneficial or legal, to 804, which makes such ownership 
a criminal offense. We are unable to figure out why they hit on the 
figure of 5 percent. : 

Section 1 of the bill does not use 5 percent. That says “a substantial 
interest,” beneficial or otherwise, and then the report explains that 
as meaning an interest sufficient to control the subsidized line or to 
substantially influence the management policy. That makes some 
sense. Why have one sense for the applicant and then when you come 
to the contractor, he has a completely different standard ? 

I think it makes some sense to say that this should not be. It might 
be 3 percent or might be 40 percent which would be required for con- 
trol or it might be 55 percent. It is a different question of fact in 
each situation and it seems to me that would be a reasonable standard, 
whereas the 5 percent is purely arbitrary and does not make any sense. 

Furthermore, in that respect, the two sections are very inconsistent. 
The report explains why they use “substantial interest” in section 1, 
but it makes no reference or explanation, that I can find, as to why 
they put 5 percent in section 2. That may be one reason Mr. Morse 
said this was aimed at States Marine because it hits us and is tailor 
made for us. 

I question seriously whether any port would enforce a criminal 
penalty, $10,000 or a year in jail, with the acquisition of an arbitrary 
percentage of stock in a subsidized line. The stock could be acquired 
quite innocently. Somebody could inherit it. Are you going to send 
him to jail for that? I cannot quite see our present Supreme Court 
ever upholding such a penalty. Furthermore, it would be quite possi- 
ble for the Cunard Line, if they wanted to waste the money, although 
I think it would be silly, to acquire; and they would have to bid the 
stock up pretty hard, to acquire 4.9 percent of the stock of U.S. Lines 
and then through various fleet names, acquire up to a control and take 
itover. What do you do about that situation ? 

It seems to me it would be rather rushing this bill through at the 
last minute—and incidentally, Senator Engle, we did our best to get 
this bill stopped on the Consent Calendar in the House, but the objec- 
tor we had set up, I am afraid, went to sleep at the switch. 

Senator Ener. You always want to have a second team in there. 

Mr. Batu. We thought we did, but you know what happens in the 
closing days. Everybody is very, very busy and trying to be in six 
places. 

Senator Enetz. It only takes one objection to stop it on the Consent 
Calendar and while they are not always there, I think they have a few 
vacancies there now, but if you cannot find somebody in 430-odd 
members in the House to stop a bill, it makes me wonder about it and 
this bill came through with a unanimous vote, as I understood it, from 
the ion Committee on Merchant Marine and Fisheries. Is that 
true ? 
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Mr. Batt. I do not think there were any adverse votes in the House 
committee. I think there were some members who were not very happy 
about it, but their chairman had sponsored it and they did not par- 
ticularly want to get their necks out and oppose him. That happens, 
too, as the Senator knows. 

Senator Encte. I served over in the House for 16 years. Those 
fellows are pretty tough. They do not care what the chairman thinks 
in a lot of these, I know, because I was chairman for 6 years. 

Mr. Batu. It seems to us it would be far better, instead of rushing 
this bill through, to consider it as part of the overall study of the 1936 
act, which I understand this committee is now making. As it stands 
and with the board interpretation of “competes,” it would bar any 
owner of a foreign-flag tanker or ore ship from investment of over 
5 percent of the stock of any subsidized line and it seems to me that 
is your most likely source of investment funds for U.S. shipping. 

ight now the Congress and the administration are doing their 
best to encourage private investment in U.S. shipping. You have 
title XII with Government-insured mortgages, and so on, and yet 
today, the stock of the publicly held subsidized lines are selling at 
45 to 55 percent of their book value of their assets, not the market 
value. e market value probably would be a substantial markup. 
It seems to me we need more encouragement for private investment, 
rather than a provision like this which, I think, inevitably is going 
to discourage such investment. 

Senator Enorz. Senator Ball, do you think it is sound for Con- 
gress to subsidize your Delaware corporation, which is American-flag, 
while the same people who run the Delaware corporation also run the 
New York corporation, which is under foreign-flag and which is or 
can be in competition with the Delaware corporation or other Ameri- 
can-flag lines? 

Mr. Batu. As I said in the first place, it won’t be the same people 
running it. Under this voting trust agreement that has been worked 
out, the Federal Maritime Board has a veto on the management of the 
subsidized company. Furthermore, if you will recall the origin of 
804—-it grew out of the Black investigation, which showed that under 
the old mail-subsidy days, there were subsidized companies runnin 
a U.S.-flag berth operation and right alongside it, a foreign-flag bert 
operation, with the same traffic department serving both of them. 
Obviously it was a simple matter in that situation to drain off— to 
put the best cargo on the foreign-flag ships and see that you would 
always break even or worse in the subsidized U.S.-flag company. 
That was the situation. 

They had plenty of evidence of real abuse when they wrote 803, 
804, and 805 into the act. I attended quite a few of the House hear- 
ings and I read the testimony on the days when I wasn’t there and 
there isn’t one scintilla of evidence in the House hearing of any 
abuse of 804; the only thing they have, is the States Marine situation 
which we went over even more extensively, which is not an actual 
abuse, but they think a potential abuse. 

I do not think it is because I have had some experience in negoti- 
ating with Maritime on terms of our contracts. I think they are going 
to write restrictions into the Delaware contract as to what New York 
can do and if New York does anything they said it should not do, 
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then we are in the soup. Their auditors come into your shop every 
year. They know what you are doing. You have to file the itimerary 
of every ship that you sail and they have reports of every ee 
flag ship that sails or comes into any U.S. port. They have complete 
control of the situation and I think most of the steamship operating 
men down at Maritime would agree that these bulk ore operations and 
bulk oil operations are not really, as a practical proposition, com- 
petitive with any U.S.-flag berth service. 

Senator Enate. The ownership overlaps, does it not ? 

Mr. Batu. Sure. 

Senator Enotes. I have looked at the statement here of June 3, 1959, 
and on page 2, I observe the stock ownership. It looks to me like the 
same people own the stock, or a substantial part of it; and in four 
instances the stockholders own none of Delaware; and in four in- 
stances, five instances, they own none of New York—12 stockholders. 

In other words, the basic ownership overlaps. Now, you say the 
management will ke separate? 

Mr. Batu. That is correct. 

Senator Eneir. But you cannot have it both ways. If the man- 
agement is actually separate, then the Delaware corporation, through 
its management, will be free to compete. Or I will put it the other 
way around; the New York corporation is the foreign-flag and if its 
management is actually separate and independent, even though its 
ownership is overlapped, then the New York corporation could con- 
ceivably compete with the Delaware corporation which has an operat- 
ing subsidy, or other American-flag lines that have an operating 
subsidy. 

Mr. Batu. I don’t believe it could. 

Senator Ener. Why can’t they? They are independent and they 
can just tell them to go jump in the ocean. 

Mr. Batu. I think if they did, they would immediately have an ad- 
verse effect and the Maritime Board would stop the subsidy to the 
Delaware corporation if they did that. Furthermore, the New York 
corporation has just finished. It did it June 1; as a matter of fact, 
they got rid of all foreign-flag berth agencies. They sold SAF Ma- 
rine, which is the only one they owned any substantial interest in. 
They sold that at a substantial loss to get rid of all berth operations, 
which are only truly competitive operations and we are pretty good 
shipping men. 

We haven’t built this enterprise by being stupid and I do not think 
the owners of the stock of New York are stupid enough, after getting 
rid of all these berth operations, to then go ahead and start one that 
will compete with and injure the Delaware subsidized corporations. 
It just doesn’t make sense. We don’t do business that way. I think 
Maritime can get any kind of commitment it wants to, to that effect, 
out of the New York corporation. 

Senator Enatr. Of course, I do not know a great deal about stock 
operations. I have not owned a lot of corporations, but I suspect 
that if I owned the stock in two corporations, that I would be able to 
tell the fellows who were running it something about what they should 
do. I might not do it in a board meeting, but I might do it at a 
cocktail party or I might do it at a swimming party or I might do it at 
a dinner party, but I cannot believe that you can have 12 directors 
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sitting here owning overlapping stock in 2 corporations and you can 
swear » by all that is high and holy that they are completely separate 
and have nothing to do with each other and independent as hogs on 
ice. We all know that somehow or other, it just does not wor k that 
way. Itisnot the way human beings operate. 

Mr. Bau. I do not think human beings and particularly smart 
businessmen are very likely to cut off their noses to spite their face and 
what would the investors in New York gain, assuming they could and 
I do not believe they could 

Senator Eneix. He might risk a piece of his snout if he has a $300 
million subsidy program involved here. This is a matter of ¢ “ ‘ulated 
risk, Sure, maybe they will get sawed off but if they do, it is no 
worse than what would h: appen under this bill, that is a ak. 

The question that I have in my mind, Senator, is this, whether or 
not it is sound to permit fereign-flag operations to be owned or sub- 
stantially owned by the same people who own or substantially own 
American-flag lines that have operating subsidies from the Federal 
Government? 

Mr. Batt. I agree with you competely, Senator, if you are talking 
about foreign- flag berth operations, but when it comes to bulk ore 
and oil operations, I see no harm whatsoever to American merchant 
marine, for instance, if the stockholders of U.S. Lines own an interest 
in a Norwegian-flag line, say, serving from South America to Europe 
or Mediterranean or Far East, wherever it wants to go. We cannot 
subsidize foreign-berth trades and you try to encourage American 
investment of American dollars abroad. ‘If they can ‘do that and 
bring the profits back to the United States, that strengthens the United 
States and probably a lot of them might be invested in U.S.-flag 
shipping. I cannot see where it hurts and in fact I think it is an asset 
to have American citizens and the citizens logically should be some- 
body in shipping that have investments in these foreign-flag bulk ore 
and oil operations. They are bringing in imports which are vital to 
our economy and it seems to me it m: akes a lot more sense to have those 
owned by American citizens, who know something about shipping, 
than have them owned by alien interests like Mr. Onassis. 

In fact, I read this House report and the House report gives the im- 
pression that this bill is aimed to thwart some undefined and sinister 
attempt by aliens to get control of American-flag shipping. Actually, 
it is just the reverse. What the bill will do, if it passes, is discourage 
the ownership of these vital bulk transportation facilities under 
foreign flag by American citizens and thwart and force them into alien 
hands. I do not think that is good for the U.S. merchant marine or 
for our economy. 

Senator Enere. Mr. Morse had the shoe on the other foot. He said 
it would inhibit American investment in American-flag lines. 

Mr. Batu. I think it would do that, too, because your most logical 
source of investment in U.S.-flag shipping would be people who know 
something about shipping and the people who know something about 
shipping are those who operate fleets of foreign-flag tankers. Ninety- 
eight percent of our oil imports come in in foreign- flag tankers. 
Maybe we do not like it, but it has to be that way until or if your 
Congress is ready to spend tremendous sums, which it would cost, to 
subsidize American-flag tankers. I do not know any other way out of 
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it and those people who have some experience in operating foreign- 
flag ships, as long as they are not berth ships that compete with U.S. 
subsidized berth lines, I think it is an asset to have them. They are 
the most likely source of investment in U.S.-flag shipping. 

I listened to Mr. Morse’s amendments and I heartily endorse all of 
them. I would suggest one other and this would eliminate a lot of 

our problem and I think solve your situation, Senator, where you 
stated that the New York corporation presumably would be free to 
start a foreign-flag berth operation in competition with the Delaware 
corporation or some other subsidized line. 

Senator Enatr. I didn’t say anything about a berth operation be- 
cause I am not sufficiently familiar with the internal operations to 
know, but I claim that either they are independent or they are not. If 
they are independent, they can sure get into competition. If they are 
not independent, aside from the use of berth, your statement is correct 
as to what I am worried about. 

Mr. Batu. I think a lot of the difficulties that we have with this 
bill could be solved on page 3, line 6, after the word “competes” you 
inserted “as a common carrier.” 

As Isaid, the Maritime legal department 

Senator Eneie. Where does that go? 

Mr. Batu. Senator, on page 3, line 6, after the word “competes,” 
insert “as a common carrier.” 

Senator Enere. If this amendment and all the amendments sug- 
gested by Mr. Morse were put in this bill, would you be for the bill? 

Mr. Batt. I still think it is unnecessary, but I would have no 
serious objection. 

Senator Ener. Any questions, Senator Butler ? 

Senator Burier. Yes. Have you any operations now where you 
have a subsidized berth line and also a foreign-flag berth line in com- 
petition ? 

Mr. Baty. You mean does States Marine? 

Senator Burter. Within the framework of your company? 

Mr. Batu. We have no foreign-flag berth operation except in Global 
Transport, foreign to foreign. 

Senator Burrter. Where does that operate ? 

Mr. Batu. That operates from Mexico and Central America to the 
Far East and from British Columbia, Mexico, and Central America. 

Senator Burier. You have divested yourself of all interest in that 
line? 

Mr. Baty. No; the New York corporation still owns Global Trans- 
port, Ltd., but that is foreign to foreign berth operations. It is not 
United States. It isnot U.S. commerce. 

Senator Butter. In your opinion it could not be said to be in com- 
petition with any American-flag berth line? 

Mr. Batu. I do not believe it is within the meaning of “competi- 
tion” of section 211. It is true that it would call at Ensenada and 
British Columbia, which are privileged areas for some of the Amer- 
ican subsidized lines. Its main business is in Mexico and the Far 
Kast and it is Guaymas and Mazatlan which are in the Gulf of Calli- 
fornia and I do not believe any flag line, American subsidized or not 
subsidized, can go into those ports. 
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Senator Buriter. You cannot see any circumstances under which 
the foreign operations of the New York corporation could in any 
way compete with American berth line that is subsidized ¢ 

Mr. Batu. I do not see how except at Ensenada and British Colum- 
bia where there would be some competition. ‘Those are privileged 
areas not in the foreign commerce of the United States. 

Senator Burter. Have you talked to the Maritime Administration 
in connection with the contention that a bulk carrier operating under 
a foreign flag does not compete with a berth line under Rissclan ican flag? 

Mr. Batu. We have done our best, but we have not been able to sell 
them. As Mr. Morse said, I think Mr. Morse would probably agree 
that the competitive impact is pretty negligible, but they have taken 
the position, perhaps in view of the abuses under the old mail con- 
tracts, that all ships compete for all cargo, that wherever any berth 
line carries any kind of parcels of ore, they are in competition with 
these 22,000 and 25,000 ton carriers. 

Actually, they carry the ore at rates which would not even cover the 
handling costs and the only parcels that are available to the liners, 
foreign-flag or U.S.-flag, are those which are urgent. They are spot 

cargoes and they have to move them and they will pay a premium, 
Otherwise, they could not possibly compete, the rates are too low. 

Senator Enerr. Thank you for your statement, Senator Ball. 

Senator Butter. I would like to ask you one other question, Sena- 
tor. The point you make is that if this bill passes, that then you would 
be unable, of course, to maintain these ships and they will have to go 
foreign. Do you believe that to be true? 

Mr. Bax. We can run unsubsidized until the American ships be- 
come obsolete. We are operating now around 70 ships, 40 of them 
owned and about 30 under time charter. Once they Saas too ex- 
pensive, once maintenance and repair costs get so high you cannot run 
them any more, then we are out of business because you cannot build 
new ships and operate them unsubsidized, that is, new U.S.-flag ships, 
It is just impossible. These are war-built ships ‘which cost around a 
million dollars apiece. The new ones will cost $6 or $7 million. 

Senator Butter. In other words, you are saying that if we want 
these ships and really need them for national defense, the only way 
we can have them is the way you now operate ? 

Mr. Bau. That is correct. 

Senator Butter. We could not have them under the American 
flag ? 

Mr. Batu. We could not build replacements under the American 
flag. 

Senator Encrx. Thank you very much, Senator. 

Mr. Baty. Thank you, sir. 

Senator Ener. Mr. F. A. Nemec, senior vice president, Lykes Bros. 
Steamship Co., Inc. 


STATEMENT OF F. A. NEMEC, SENIOR VICE PRESIDENT, LYKES 
BROS. STEAMSHIP CO., INC. 


Mr. Nemec. Mr. Chairman, I do have a prepared statement. It is 
a rather short one. It only runs a few minutes. Perhaps, in view 
of some of the discussion, I may be privileged to read it. 
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Senator Eneiz. Without objection, you may proceed, Mr. Nemec. 
You may read the statement without interruption, and then we will 
proceed to the questions. 

Mr. Nemec. I am Frank A. Nemec, a senior vice president of Lykes 
Bros. Steamship, Inc., of New Orleans, La. 

Lykes operates 45 owned and 9 chartered vessels—traded in on new 
construction and interim chartered—in liner service on essential trade 
routes in the foreign commerce of the United States under an oper- 
ating-differential subsidy agreement with the Federal Maritime Board. 
Lykes has no ownership, direct, indirect, or of any other type, in for- 
eign-flag vessels or foreign-flag vessel operations. Our fleet replace- 
ment program is now well underway, with nine new vessels under 
construction. The first of these is scheduled to be launched in 
September. 

I appeared in Lykes’ behalf before the House Merchant Marine and 
Fisheries Committee to express the company’s views on H.R. 7601, then 
being considered by that committee. My appearance was at the invi- 
tation of Chairman Bonner, who had extended a like invitation to all 
companies which had intervened in Federal Maritime Board docket 
S-57, a section 605(c) proceeding involving an application for oper- 
ating-differential subsidy. After exhaustive hearings before the House 
committee, H.R. 8388 was introduced as a clean bill in lieu of H.R. 
7601, unanimously recommended to the House by the committee, and 

assed the House without objection. 

We strongly favor and support the amendments to the Merchant 
Marine Act, 1936, proposed in H.R. 8388. 

It has been generally understood that section 804 of the act expresses 
the intent of Congress that companies holding operating-subsidy con- 
tracts should stand free and clear from foreign-flag interests and 
entanglements—with only limited types of foreign-flag shipping serv- 
ices permitted under specific waivers granted by the Federal Maritime 
Board. In my opinion, the performance of the subsidized lines, indi- 
vidually and collectively, has been in strictest compliance with the 
language and intent of section 804, and free of any direct, indirect, 
or other type of dual ownership, subsidized on the one hand and for- 
eign flag on the other. 

There have been situations where subsidized lines have been given 
waivers by the Board under section 804. However, such waivers have 
been granted only after proof of good cause, and, where required, 
public hearings, and have narrowly restricted the foreign-flag area 
within which the subsidized line might act by spelling out in detail 
what could be done for the noncompeting foreign-flag line. 

Thus, departures from strict compliance with the prohibition of 
section 804 have been narrow in scope, closely limited in operation, 
and carefully supervised in practice by the Federal Maritime Board. 

It now has been suggested that greater freedom might be permitted 
subsidized lines within the confines of section 804. We sincerely be- 
lieve those suggestions are based on an erroneous interpretation of 
the law. However, to be certain that there is no departure from estab- 
lished doctrine, we believe enactment of H.R. 8388 is necessary, and it 
will safeguard strict compliance with the principles of 804, unrelated 
to and unentangled with foreign-flag ownerships, interests, and 
associations. 
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In addition, enactment of H.R. 8388 is good Government policy, as 
it will insure that operating-subsidy payments cannot be directly or 
indirectly diverted to the support or aggrandizement of foreign-flag 
operations. 

This bill will make it unmistakably clear that the provisions of sec- 
tion 804, requiring recipients of operating subsidy completely and 
unequivocally to divorce themselves from all foreign-flag ownership, 
interests, and entanglements, must be construed broadly in further- 
ance of the basic policy of that section and the Merchant Marine Act. 

Turning now to one technical aspect, section 804 applies not only to 
the subsidized line, but also to its officers and directors and its affiliated 
or associated companies. Hearings before the House committee dis- 
closed that the Maritime Board was of the view that placing corporate 
stock in a voting trust would avoid the prohibitions of section 804, 
on the theory that control of the corporation involved would then be 
vested in the voting trustee rather than in the beneficial owners of the 
stock. 

We are advised by our counsel that section 804, even as now writ- 
ten, is not couched in terms of control but rather in terms of a person 
or corporation being the affiliate or associate of the subsidized oper- 
ator. But wholly apart from technical legal doctrine, there are prac- 
tical reasons why we think the voting trust device is inconsistent with 
the purposes and policies of the act and should be definitely outlawed, 
which, as we understand it, H.R. 8388 will do. 

If the prohibition contained in section 804 against ownership of 
and association or affiliation with foreign-flag interests can be avoided 
by the voting trust device, similar prohibitions in the other sections of 
the statute and in the operating-differential subsidy agreement can 
likewise be avoided. Indeed, the persons and corporations involved 
could have the foreign-flag organization operate liner services in 
direct competition with the proposed subsidized services of the ap- 
plicant. The immunity would stem from the voting trust device and 
not from the type of foreign-flag service provided. 

From the disclosures made to the House committee, one operating 
differential subsidy applicant contemplates the voting trustees will 
vote approximately 74 percent of the stock of the proposed subsidized 
operations. The Board apparently believes and assumes that any 
such concentration of stock ownership would put control of the sub- 
sidized line in the hands of the voting trustees. In fact, the voting 
trustees could act in keeping with the wishes of the subsidized line’s 
management—which will also have a substanial ownership interest 
in the foreign-flag operation—and the beneficial owners of the trusteed 
stock. If by some remote chance the trustees should seek to assume 
control of the subsidized line, serious problems would be presented 
under section 601 of the act. 

If the voting trust device is permitted to become effective in cir- 
cumventing the statute, then all other subsidy applicants can qualify 
by adopting similar devices. If this occurs, other subsidized lines for 
their own protection will take a long, hard look at their future opera- 
tions and seriously consider the establishment of similar beneficially 
owned but noncontrolled foreign-flag corporations. Any such result 
will wreak havoc with the established merchant marine policy of the 
United States. The prompt enactment. and strict administration of 
H.R. 8388 should prohibit any such eventuality. 
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The choice before this committee is reasonably clear—it can either 
acquisece in the type of trust device which has heretofore been dis- 
cussed, thereby letting down the bars to foreign-flag ownership, and 
foreign-flag interests by subsidized operators, or it can enact the pro- 
posed amendment to section 804, so as to make it unmistakably clear 
that the real intent of Congress is to prevent foreign entanglements 
detrimental to the American merchant marine. 

We appreciate the opportunity we have been given to express our 
views on H.R. 8388. In our opinion, the bill merits prompt and favor- 
able action by your committee and early passage by the Senate. 

Now, Mr. Chairman, just supplementing this statement in the brief- 
est terms, in our opinion, it is absolutely essential that the Congress 
once and for all clearly enunciate its policy. It is not a matter of 
whether a subsidized line will own an interest in a competing carrier 
ornot. We are entitled to know and we are here today independently 
acting on our own behalf to seek to learn from you and from the 
Congress whether we will continue to be bound by our understanding 
of how we should conduct our operations, as we have for 25 years, or 
whether this committee with others—we, too—can start to propagate 
our shipping interests and acquire foreign-flag ships and foreign-flag 
interests and start to divide our energies and our interests between 
American and foreign-flag ownerships. 

I think the choice before the Congress, as you, Mr. Chairman, have 
well put, is just that simple. It is a basic and a simple question. 
Shall we remain entirely American is that good merchant marine 
policy for the United States; or shall we have a new rule? 

This is not a bill aimed at States Marine; it goes to basic legislation. 
What do you desire? Do you want a good, firm rule binding on all 
concerned, or can there be shadow organizations that can own, oper- 
ate, and control foreign-flag ships? 

Putting everything else aside, that is your decision and it must be 
your judgment and we are ready to be bound by it, whichever way 
it goes. 

We hope and pray, however, that you will reaffirm what has been 
the merchant marine policy and what everyone has understood to be 
the merchant marine policy to now, that American subsidized lines 
shall devote their interests to furtherance of American interests and 
shall not have any foreign flag ownership. 

Senator Enere. That is a very clear and positive statement, Mr. 
Nemec. 

I take it that you believe that as long as there is a beneficial owner- 
ship which overlaps, that all the shenanigans about voting trusteeships 
and this and that is just pure bunk. Is that right? 

Mr. Nemec. Completely so. 

Senator Enate. As I said earlier, I have not held a lot of stock in 
a great many corporations, but it would occur to me that if I did have 
two corporations, that I think I would have something to say about how 
to operate them. 

Mr. Nemec. I think you could. 

Senator Enarr. I think there are 12 stockholders, as I see it, in 
States Marine. We only use this as an illustration. In four instances, 
those stockholders have no interest in the Delaware, which means 
that 8 of the 12 are in the Delaware and 7 of the 12 are in the New 
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York Corp. and the identity of the names, Mercer, H. D. Mercer; 
A. D. Frese; C. S. Walsh; C. S. Walsh Trusts—I do not understand 
that—Catherine S. Mercer Trust; Millicent M. Johnson Trust; Mil- 
licent M. Johnson; H. D. Mercer, Jr., Trust; H. D. Mercer, Jr.— 
that is probably the same as we have up here that I mentioned be- 
fore—Douglas D. Mercer Trust, Douglas D. Mercer and Anderson, 
Clayton & Co. They are in for 14 percent of Delaware. In any case, 
just reading the names, and it ae like a family operation, to me, 
with a few brothers-in-law in the picture, I don’t know, but I suspect 
that it is a rather closely held outfit and the so-called independent 
voting trust to operate one company would be influenced by the people 
who own the stock. As I view your testimony, I think that is certainly 
true. 

Now you heard the testimony of Mr. Morse and you heard the 
testimony of Senator Ball. Senator Ball says that if the amendments 
offered by Mr. Morse, plus the one which he offered on page 3, line 6 
of the bill, inserting the words “common carrier” after the word “com- 
petes,” plus those suggested by Mr. Morse, that although he would 
not stand on the rooftops and shout for the bill, that he would not 
necessarily be opposed to it. 

Now, if this committee should adopt the amendments suggested by 
Mr. Morse, plus the ones suggested by Mr. Ball, what would you 
think would be left of the bill ? 

Mr. Nemec. Well, Mr. Chairman, I think if you adopt those sug- 
gestions, and I have not yet had time to evaluate carefully what 
Chairman Morse has suggested, but with the framework of that and 
particularly with Senator Ball’s adoption, you would say when that 
bill is passed, that we have now changed the common understanding 
of section 804 and a new applicant for subsidy or subsidized lines are 
now free to go forth and own, operate, lease, charter, and get in- 
volved in any kind of foreign-flag operation so long as they remain 
in the bulk cargo or tanker field or any kind of berth operation 
which is apart from the continental United States. 

In simple terms, that means that our company, and I use this 
purely as an example, could go out and build ships in Japanese yards. 
We could build tankers in Japanese yards, even as others have done. 


We have the same knowledge. There is nothing peculiar about ship: 


operation knowledge. It is a very common facility and we would 
have sources of capital available to that knowledge. We could 
build tankers there, we could build them in Germany, we could buy 
and control foreign-flag berth operations, not only from Mexico or 
Central America, but we could become in effect a worldwide shipping 
syndicate and we could, by doing that, perhaps even strengthen our 
own personal stock ownerships and enhance the value of those 
equities. 

We could buy lines, let’s say, operating from Germany to the west 
coast of South America or anywhere in the world. That is what that 
bill would say. It would give us a blank check in effect and the 
right to go out on these foreign-flag operations with your complete 
approbation. If that is what you like, your passage of the bill will 
say that exactly. That is why I say this is common policy. This 
is not a bill directed at any one. 
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If you want us to get involved in foreign-flag operations, Congress 
will have the opportunity to say it in adopting those amendments. 
If you want us to remain solely American, as we have in the past, 
you will adopt the bill without at least the Ball amendment. 

Senator Encix. Your view is that the adoption of those amend- 
ments would reverse the direction of the bill ? 

Mr. Nemec. Completely so. 

Senator Enare. And actually give approval by Congress to 
financial interests in foreign-flag operations. 

Mr. Nemec. I think it would be hard to construe it any other way. 

Senator Enete. You regard Senator Ball’s amendment as the worse 
of the lot; is that it? ee 

Mr. Nemec. Yes, sir; it has narrowed down in effect the prohibi- 
tions under the act to such a degree that by that very narrowing, you 
would approve indirectly all other foreign-flag relationships which 
are not covered by the prohibition. 

Senator Enete. In other words, it would limit the word “competes” 
to competes as a common carrier. 

Mr. Nemec. Correct. 

Senator Enere. That would restrict the language so it would not 
apply to what? 

{r. Nemec. Would not apply to any bulk carrier and would not 
apply to any berth operation that we might undertake, such as in 
the example I gave from the continental ports, the European conti- 
nental ports, we will say, to South America. We could proceed then 
to acquire ownership interests, putting them in a voting trust and 
there wouldn’t be any need to put them in a voting trust. You could 
get direct ownership of operation and operate those ships as owners. 

Senator Enate. Well, dividing the proposed amendments and 
leaving out Senator Ball’s amendment and taking only the amend- 
ments suggested by Mr. Morse, is it your view that those amendments 
destroy the basic object and purpose of the bill? 

Mr. Nemec. Well, may I take them one at a time and give rather 
rapid views, if I may ? 

Busistor Enote. If you are prepared to do that, I would be glad 
to have you doit. Otherwise, if you prefer to give these more careful 
study, I would be glad to have you come back tomorrow and do it. 

Mr. Nemec. I would prefer the latter because that would enable 
us to weigh them. 

Senator Enctr. We want to take dead aim on these amendments 
and find out if they are good or bad and then I am going to get Mr. 
Morse up here again to defend his amendments. 

Mr. Nemec. I think it would be far better in light of what you 
say, Mr. Chairman, that we be given an opportunity to study them. 

Senator Enete. Let’s go over on that particular point, if you can 
be here tomorrow, I would like to have your analysis of these 
amendments then. 

Let me ask one further question: Will this bill, if passed, have any 
effect one way or the other upon the operation of the lines that you 
represent? Will it reduce the business you do or will it increase it 
or can you tell? 

Mr. Nemec. You are talking about the bill as passed by the House 
without the amendments? 
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Senator Ene. That is correct. 

Mr. Nemec. And you say, will it have any effect? 

Senator Enarx. That is correct. 

Mr. Nemec. By that do you mean will it change our method of 
operation or affect our control or ownership ? 

Senator Ener. Will it, as you view the situation in this whole 
panorama, affect the total amount of your business ? 

Mr. Nemec. No. sir. We are now entirely under American-flag 
operation. The contacts, the services, the arrangements we have 
with foreign flags are not in the ownership field at all. There are 
no relationships “which this bill would affect, to my knowledge, or 
which would require a change in existing ar rangements at all or affect 
the volume or scope of our business. 

Senator Enerx. I certainly agree with you, Mr. Nemec, that we 
ought to legislate on the basis of what is right and fair and sound 
principle for the U.S. merchant marine. 

Mr. Nemec. That is correct. 

Senator Ener. I have in mind too, that some 60-odd ships by 
States Marines will get blown out of the water if this bill goes 
through. Now, I am “just inquiring as to what the result is of that 
within the industry? I know that inside of an industry, sometimes 
a pretty good knife job is going on and often, I try to find out. just 
what it is, not that it is going to change my vote, but it gives me a 
little better perspective. 

Now, what happens if States Marines is cut off on these 60 ships? 
Is that beneficial to the people who remain in business ? 

Mr. Nemec. Mr. Chairman, there are half a dozen ways, I think, 
you could answer the question and I will try and touch on them 
briefly. Number one, in effect, is it a fair presumption to say that 
passage of this bill will bar States Marine from subsidy? Not nec- 
essarily so, in my judgment. They have the opportunity to do what 
everyone else has done, which is to make a clean break, elect to clearly 
divide their stock ow nerships and to do what is necessary to meet the 
statute and to do what is necessary to maintain American ow nership 
completely American on the one hand, and to put a completely clean 
break between themselves and their foreign flag operations. 

That isa matter for them to decide. 

Senator Burier. Could I ask a question at that point. Do you 
have any objection to an American operating a ship foreign? 

Mr. Nemec. Do we have any objection? Well, isn’t that primar- 
ily, Senator, a matter of national policy? When you say “objection,” 
do you mean do we think it is bad under the merchant marine policy 
of the United States? 

Senator Burier. I am asking, do you personally have any objec- 
tion to an American, nonsubsidized, operating a foreign-flag vessel ? 

Mr. Nemec. No, sir. 

Senator Butter. You don’t? 

Mr. Nemec. No, sir. 

Senator Butter. So it then comes down to the question of a man 
who has the subsidy, shouldn’t do it ? 

Mr. Nemec. Correct. 

Seantor Butter. I am interested in this bill very much and I 
believe America should be for Americans and I want to protect the 
American merchant marine, but, on the other hand, we are desper- 
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ately in need of the ships for the national defense that this bill may 
very well cut out. What do we do about that? How do we get 
the ships? 

Mr. Nemec. Senator, isn’t it a case almost of having a law of gen- 
eral application and having people that wish to meet the test of that 
law qualify under the law or else, in effect, saying we need you so 
badly that we are prepared to take you on your own terms and 
therefore we are prepared to change that law generally ? 

Senator Buriter. Could we do this, could we say that the operator 
who has American subsidy and also has a fleet of foreign vessels shall 
not compete and have the law so that he cannot compete and if he 
is found to be in competition then the Maritime Administration can 
cancel his contract ? 

Mr. Nemec. That, in effect, is the Ball amendment and that will, 
as I say, be a complete change in congressional policy and will say 
to us and the whole world that the subsidized operators now are free 
to go forward and acquire foreign-flag interests to do anything they 
like, in effect, in the foreign flag field so long as it is not in direct 
competition. 

Senator Butter. Isn’t the crux of the situation competition ? 

Mr. Nemec. Again, I say that is a complete shift in policy. If 
that is what you want, if that harmonizes with the national merchant 
marine policy, say it clearly. 

Senator Butter. Frankly, I do not know what I want. This is a 
brandnew problem. I am trying to preserve the American mer- 
chant marine but, at the same time, have the bulk carriers which are 
absolutely essential to the defense of this country. Now, the Mari- 
time Administration has told us in unequivocal language that these 
ships are necessary to the national defense. 

Now, the States Marine have told us, on the other hand, that when 
these ships become obsolete or too expensive to operate, they cannot 
be replaced and the only person that can replace them would be 
foreigners. Then I come down to this, would I rather have a sub- 
sidized operator under the American flag, who is honestly not in com- 
petition with other subsidized operators or berth line operators, as 
you may call them under the American flag, but who has a number of 
essential ships being operated under foreign flags and fair conditions? 

It seems to me it is a question of national policy that cuts both 
ways. 

Mr. Nemec. It does, indeed, sir. 

Senator Burier. Which is the most important? What is the real 
vice? I tell you this, I am not committed one way or the other, I don’t 
really know and I am trying to work this thing out, but what is the 
vice in a man receiving a subsidy for a berth run and, at the same 
time, operating a tramp fleet that does not brush at all or come in 
competition with the berth line run, if he is an American ? 

Mr. Nemec. I will try to answer you. 

Senator Burirer. The policy of America is to have Americans go 
abroad and spend our capital there and create business there and other 
things. Now, if we can do that, why should we tell an American he 
can’t own a ship? 

If the Maritime Administration says these are essential to national 
defense and I know you cannot get them except that you have them 
this way, it sort of makes me take a second thought about this. 
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Now, of course, we can have them another way. We can subsidize 
the tramp, the nonberth run. We can do that, but that would be 
prohibitive and you know Congress is never going to do it. 

Mr. Nemec. Senator Butler, I think in all fairness, essentially the 
national policy is yours. It is perfectly plain. You can go one way or 
the other. If you, in effect, say either by adopting this bill with the 
Ball amendment or perhaps even by failing to pass it, [ am not pre- 
pared to say that at the moment, but if you in effect say this is a new 
policy, then make it plain to everyone that this new policy does per- 
mit subsidized lines to acquire foreign-flag ownership and interests, 
and if they be through this kind of a trust device, I say that is just 
an evasion. Make it plain we can do it, and do it directly. If that 
is in the national interest, it ought to be written on the wall in bold 
letters. 

Senator Burier. Mr. Nemec, my personal feeling about it is this: 
As far as I am personally concerned, I would not want to vote on this 
bill within the next week, because I think this bill needs a tremendous 
amount of study. I want to have these ships. I know these ships 
are essential. I know we are not going to have them under American 
control unless we find some way around this dilemma. 

Mr. Nemec. There is one way, sir. 

Senator Butter. What is it ! 

Mr. Nemec. That is this applicant, and there are a number of 
others that have foreign-flag ownerships, meet the test of the existing 
statute, and have a clean complete divestment, and there are ways to 
keep them under American flag. We need not necessarily assume 
that these ships will be lost to American-flag operation or they will 
not 

Senator Burier. There is another way. They can forgo their 
subsidy on berth line runs in the Delaware Corp. 

Mr. Nemec. There is another way. They can qualify by meeting 
the law. 

Senator Butter. Mr. Chairman, I am sorry to have taken so long, 
but I wanted to develop the facts. I really want to understand what 
this is all about. I have come to no firm conclusion on this bill. 

Senator Enere. Let me get to one point now. Your statements 
have been very well taken, Senator. 

On page 2, the beginning of the second paragraph, Mr. Nemec, 
you make this statement : 

It now has been suggested, that greater freedom might be permitted subsidized 
lines within the confines of section 804. 

Preceding that statement, your statement indicates that there has 
been a very strict compliance required under section 804. I get the 
impression that you feel that there has been a change or that there is 
about to be a change. Do I understand correctly that you think that 
there is about to be a change inasmuch as there is some indication 
that a trustee-type operation will be considered as outside the limits 
of the present construction and the previous construction of section 
804? {3 that right ? 





Mr. Nemec. Yes, sir, completely. 

Senator Enerz. What do you base that on? Has Mr. Morse said 
that or has his Board said it? Or have they indicated that they 
may approve this divorcement which is put together by States Marine? 
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Mr. Nemec. It has been tentatively approved, sir, and that was 
made clear in the record before the House. 

Senator Ener. This divorcement of States Marine, where it 
divorces its subsidized and its flag line, has had tentative approval 
and that involves a stock trustee voting arrangement, although there 
is still an overlapping beneficial ownership in the same stockholders, 
you assert, and that is what that sentence in your second paragraph 
on page 2 is intended to say; that is, that they are not going to follow 
the law any more than they had. 

Mr. Nemec. As we and the rest of the industry have generally 
understood it. 

Senator Enerr. Therefore, you say that to be sure and put this 
thing back in place, to make it very plain that in permitting a stock 
ownership, trusteeship, to vote the stock to corporations in which the 
same people beneficially own both stock, that in order to put that 
back and to put 804 in the context in which the industry has always 
understood it, that we ought to pass this law or this bill that came 
through the House of Representatives. Is that correct ? 

Mr. Nemec. That is correct. 

Senator Butter. Mr. Nemec, your objection seems to run to the 
subsidy angle. You don’t think that a subsidized operator should 
own a foreign-flag vessel and operate it. 

Mr. Nemec. That a subsidized owner, any member of his official 
family, or any major stockholder in that subsidized line. 

Senator Butter. Yet you would not have any objection whatever 
to a company protected by a high tariff acquiring a plant abroad? 
He is getting a subsidy and that is common American practice. I 
think this is a problem that we have just got to think this thing 
through. 

Mr. Nemec. From what you say, Senator, it is perfectly correct, 
but there never has been public policy on those matters. They don’t 
receive direct Government aid. Here you have had. 

Senator Burter. It is pretty direct. You get a big tariff, you get 
direct aid. 

Senator Enate. There is a distinction, if the Senator will pardon. 
The tariff comes out of the hides of the consumers. A subsidy comes 
out of the hide of the taxpayers, and they are pretty much the same 
people. 

Senator Burier. That is right. 

Senator Enere. But it depends on whether you have a Democratic 
tax law ora Republican tax law. 

Senator Butter. I say this, Mr. Chairman: We are having a 
study now, but the Commerce committee is having a study on world 
trade. I think this is one of the things that we should consider in 
that overall study and I for one believe that before this bill is 
passed, that we should give every thoughtful consideration to all of 
the elements that go into this thing. I tell you frankly, I would not 
want to vote on this bill now one way or the other. 

Senator Enare. We are just about up to closing time. We have 
to go over to see the new U.S. Senators from Hawaii sworn in and, 
since that is an occasion which shall not probably be repeated in the 
history of this Nation for a long, long time at least, the Senator and 
I think we ought to be there. So this hearing will be recessed until 
tomorrow morning at. 10 o’clock. 
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Mr. Morse, can you come back ? 

Mr. Morse. Certainly. 

Senator Eneix. We are going to get down to skinning the cat on 
these amendments. We will have Mr. Nemec back. 

Will you make an analysis of those, please ? 

Mr. Nemec. I will, indeed. 

Senator Buriter. Mr. Nemec, I just had a note handed to me, and 
I wish you would verify the accuracy or inaccuracy of this statement, 

Section 804 now permits the Lykes Co. or any other subsidized company to 
own and operate foreign-flag ships not in competition with subsidized ships, 

Is that correct or incorrect ? 

Mr. Nemec. It certainly has never been our understanding. 

Senator Burier. I would like to get that point cleared up, because 
to me that is very important. 

Senator Enerte. Of course, that is what Mr. Morse said. As I 
understood it, that was the guts of the amendment suggested by 
Senator Ball. 

The ruling on competition has been, as I understand that aliens 
are presumed to be in competition with all other lines. Now, if that 
is the truth and if that is the policy, then the statement in the law 
that, if they are not competing they are entitled to subsidy, an unsub- 
sidized line is entitled by stockholders at least, to own in nonsubsidized 
foreign lines, that are not in competition, the situation just simply 
does not exist. Worldwide, everybody is in competition. I don't 
know. We will get Mr. Morse up here tomorrow and see if we can 
get that straightened out. 

We have some communications which will be placed in the record 
at this point: 

A statement by Mr. Howard C. Adams, vice president in charge 
of Atlantic territory, Pacific Far East Line, Inc., in favor. 

Pacific American Steamship Association, letter of August 21, 1959, 
signed by J. Monroe Sullivan, vice president, in favor. 

And Committee of American Steampship Lines, letter of August 
24, 1959, addressed to Senator Magnuson, signed by Albert E. May, 
acting executive director, in favor. 

Without objection, those will be made a part of the record. 

(The communications follow :) 


STATEMENT OF Howarp C. ADAMS, VICE PRESIDENT IN CHARGE ATLANTIC TERRI- 
ToRY, Pactric Far East LIne, INc., IN Support or H.R. 8388 


My name is Howard C. Adams, I am vice president in charge of Atlantic 
territory for Pacific Far East Line, Inc. We appreciate very much the invita- 
tion you have given us to express our views with respect to H.R. 8388, a bill 
to amend the Merchant Marine Act, 1936, to provide further requirements for 
applicants for and contractors under operating differential subsidy contracts. 

In view of the highly controversial nature of foreign-flag affiliations of 
prospecive subsidized operators and because such affiliations have an extremely 
important bearing on the basic principles of the 1936 act, we are of the opinion 
that there should be a complete disclosure by all applicants of their foreign- 
flag affiliations prior to the granting of subsidy and that the other U.S.-flag 
operators who have an interest in the route covered by the applicant should be 
permitted to evaluate the effects of these connections and to state publicly 
their views and request such protection as they deem necessary. 

We believe the developing of such information by way of public hearings is 
a healthy and constructive manner in which to approach this problem. We 
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further believe that H.R. 8388 offers a practicable approach in developing 
whether or not foreign-flag affiliations of a prospective subsidized operator 
would be inimicable to the philosophy of the 1936 act. Accordingly, we urge 
its favorable consideration by your committee and its enactment by the Senate. 

We wish to thank you for the privilege of appearing before your committee. 


PACIFIC AMERICAN STEAMSHIP ASSOCIATION, 
Washington, D.C., August 21, 1959. 
Subject: H.R. 8388, legislation to provide further requirements for applicants 
and for contractors under operating differential subsidy—foreign affiliations. 
Hon. WARREN G. MAGNUSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
New Senate Office Building, Washington, D.C. 


DEAR SENATOR MaGnuson: The Pacific Steamship Association represents a 
large majority of the American-flag carriers serving the Pacific coast and, as 
such, we are interested in the above subject legislation. 

This association in general supports the principle of public hearings when 
requested by interested parties and in general we favor the objectives of this 
legislation. 

It is respectfully requested that this letter be made a part of the official 
hearing record on this bill. 

Very truly yours, 
J. MONROE SULLIVAN, Vice President. 


COMMITTEE OF AMERICAN STEAMSHIP LINES, 
Washington, D.C., August 24, 1959. 
Re H.R. 83888, a bill to provide further requirements for applicants for and 
contractors under operating-differential subsidy contracts. 
Hon. WARREN G. MAGNUSON, 
Chairman, Senate Interstate and Foreign Commerce Committee, 
New Senate Office Building, Washington, D.C. 

DEAR SENATOR MAGNUSON: The Committee of American Steamship Lines is 
an association composed of 14 American-flag steamship companies who have 
entered into operating-differential subsidy contracts with the U.S. Government. 

Full disclosure of foreign affiliations by applicants for and contractors under 
operating-differential subsidy is in the public interest and in harmony with the 
principles of the Merchant Marine Act of 1936. In our opinion, full disclosure 
can most equitably be obtained through public hearings and we, therefore, 
endorse the requirement for such hearings contained in the proposed legislation. 

Detailed comments upon the effect of this legislation and the specific pro- 
visions of the bill are not included herein for they will be submitted by officials 
of our member lines. 

Very truly yours, 
ALBERT E. May, Acting Executive Director. 

Senator Eneie. The committee will stand in recess until tomorrow 
morning. 

(Thereupon, at 12:05 p.m., the subcommittee was recessed, to recon- 
vene on Tuesday, August 25, 1959.) 
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1936 


TUESDAY, AUGUST 25, 1959 
U.S. Senate, 


COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON MercHant MARINE, 
Washington, D.C. 


The subcommittee met, pursuant to adjournment, at 10 a.m., in room 
5110, New Senate Office Building, Hon. Clair Engle presiding. 

Senator Enate. The Subcommittee on Merchant Marine of the 
Senate Committee on Interstate and Foreign Commerce will be in 
order for the further consideration of the bill H.R. 8388, to amend 
the Merchant Marine Act of 1936 to provide further requirements for 
applicants for and contractors under operating-differential subsidy 
contracts. 

We have a couple of witnesses who want to testify prior to the time 
that we go back to clear up some of these differences that occured in 
the testimony. 

Mr. Boyce Luckett, vice president of the American President Lines. 

Mr. Luckett, we will be glad to hear you at this time. Do you 
have a prepared statement ? 


STATEMENT OF BOYCE LUCKETT, VICE PRESIDENT, AMERICAN 
PRESIDENT LINES 


Mr. Luckett. No, sir; I don’t. I just came on short notice. I have 
a few rough notes. 

Senator Enetr. Very well. We will be glad to hear from you. 

Mr. Lucxerr. This is Mr. Gardner, counsel for our company. 

Senator Encte. Mr. Gardner, we are glad to see you. 

You may proceed. 

Mr. Lucxetr. My name is H. B. Luckett. I am vice president of 
freight traffic of American President Lines, with headquarters in 
San Francisco, Calif. 

I appeared on behalf of American President Lines before the House 
Merchant Marine and Fisheries Committee to present some views when 
this legislation, then known as H.R. 7601, was being considered. I 
assume that what we had to say on that occasion will be taken cogni- 
zance of by this committee, all the more so since I am appearing here 
on rather short notice without a prepared statement. So with your 
indulgence, I will be speaking from rough notes. 

H.R. 8388, in substance, is a bill designed to tighten up control of 
foreign flag activities engaged in by U.S. flag operators who receive 
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operating-differential subsidy under provisions of the Merchant 
Marine Act of 1936. 

APL endorses and supports passage of H.R. 8388 for two principal 
reasons: First, because we believe it is contrary to basic principles of 
our U.S. merchant marine policy, as contained in the Merchant Ma- 
rine Act of 1936, to permit widespread joint ownership or control 
of foreign-flag and U.S.-flag activities; and second, because if the 
Federal Maritime Board decides to permit such hybrid operations, we 
are concerned that we will be placed at a competitive disadvantage if 
some subsidized U.S.-flag operators or their owners are given such 
broad rights to engage in foreign-flag activities and we are not. 

We believe both of these problems can be substantially minimized 
if not cured by the public hearings provided for in this legislation. 

Mention has been made on several occasions that this legislation 
is aimed at States Marine Lines, a current applicant for operating- 
differential subsidy. That is regrettable, but perhaps unavoidable, 
considering the circumstances. Never before in history of the 1936 
act has there been a situation where a subsidized operator or applicant 
has had approved such a broad-gauge program of simultaneous own- 
ership or control as between U.S.-flag ships to be subsidized and for- 
eign-flag operations. ‘To the contrary, it seems to me that on prior 
occasions the Federal Maritime Board and its predecessors have fol- 
lowed a program of very stringently interpreting those provisions 
of the act related to foreign-flag affiliations. 

Reference has been made to the fact that some existing subsidized 
lines have permission to act as agents for foreign-flag services or par- 
ticipate in pooling agreements. For the most part, however, those 
waivers were granted after public hearings and on two occasions 
which come to mind the foreign-flag affiliations, by Board edict, had 
to be disposed of even though they were agency arrangements only 
and had nothing to do with stock ownership. Mandatory hearing 
provisions to properly air all aspects when foreign-flag affiliations 
are known to exist, as I understand it, is the basic purpose of H.R. 
8388. 

Also, it has been stated during the course of hearings on this issue 
that some of the present subsidized operators once had foreign-flag 
ownership interests. That is true, of course, but the point is all that 
was prior to the 1936 act, and something that has not been permitted 
or sanctioned since then by an operator holding an operating-differ- 
ential subsidy contract with the Government. 

My own company at one time operated British-flag ships, but it was 
back prior to 1923. In reality, it was the drawing off of profits from 
U.S.-flag operations and other abuses during days of the mail con- 
tract form of financial aid to our merchant marine which led to the 
downfall of that program and resulted in the 1936 act’s restrictive 
provisions, such as section 804. 

Of the amendments proposed yesterday by Chairman Morse, we 
have no objection to those numbered three to six, inclusive, which 
relate only to technical drafting matters. The first two would, how- 
ever, seem to us largely to defeat the purposes of the bill. ’ 

The first amendment proposes to eliminate the restriction against 


foreign-flag activities by a substantial stockholder. This could be 


argued to legalize the proposed arrangement by which the principal 
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stockholders of States Marine Line would remain the principal own- 
ers of an extensive foreign-flag operation. We are ourselves fairly 
clear that States Marine Line and Global Transport are associated 
or affiliated companies, but the Board seems, at least so far, to be of 
another view. If elimination of the stockholder prov ision would 
legalize such voting trust contrivances, we believe this to be a new 
olicy and a bad policy, and that it should not be sanctioned. 

The second amendment would accomplish two things: First, it 
would eliminate the present provision that foreign- flag interest of a 
5 percent or more stockholder—outside of the management group— 
would not be deemed a breach of the operating- differential subsidy 
contract. We had thought this a wise provision, to insure that the 
line—which cannot control and often may not know the investments 
of its stockholders—would not be so heavily penalized for matters 
beyond its control. 

Second, the language which Chairman Morse proposed to add 
would permit the Board to grant a waiver under section 804 without 
a mOArIng with respect to those who filed applications prior to De- 
cember 1, 1958. ‘The House committee quite carefully refused to 
allow an ex parte waiver. That, I believe, was because if a line 
chooses not to comply with section 804, as ‘it is written, so that a 
waiver 1s necessary, it seems only proper that the reasons and the 
proceeding be public. Section 604, to the contrary, would apply 
to every line—whether with or without foreign-flag c and 
the House apparently considered that it would not. be fair to require 
a second round of hearings under that section. 

The amendment proposed by Mr. Ball on behalf of SML goes in 
a different direction. It would proscribe only foreign-flag competi- 
tion by common carriers. This is illusory. An increasing propor- 
tion of cargoes handled in liner vessels are bulk cargoes in which the 
berth operator is in direct and intense competition w ‘ith tramp vessels. 

The foreign-flag operations of SML include berth services from 
Mexico and British Columbia, both to the Far East and to Europe. 
The Far East service is in thoroughgoing competition with the U.S.- 
flag trans-Pacific services. This latter situation at the moment in- 
volves fundamentally cotton, much of which used to move through 
the ports of San Diego, Los Angeles, and Long Beach, but now to a 

major extent is handled through the near- ‘by Mexican port of 
Ensenada. 

That is just an example or one situation. This very easily could 
spread to other commodities and other areas. I am not sure what 
those ships do following arrival in the Orient, but they undoubtedly 
participate in some cargoes to areas where U.S.-flag ships have an 
interest. 

The operations of the foreign-flag berth lines activities of States 
Marine, now known as Global Marine Transport, partic — or en- 
compass areas that are in the jurisdiction of various conferences, to 
which U.S.-flag operators belong, and it is the type thing that here- 
tofore has not been permitted. 

As I indicated previously, we don’t think that this situation is con- 
sistent with the principles of the 1936 act. But we would like to make 
it very clear that if it is applicable or can be made applicable to this 
particular operator, similar opportunities should be made available 
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to existing subsidized operators to participate in such things as foreign 
to foreign or cross-trading type activities. 

Mexico and Canada are both adjacent to our own country, they have 
the same general coastline area, and the cargo from that area is of 
vital interest to our regular U.S.-flag liner service. 

I would like to comment briefly on the idea of bulk cargoes. It 
has been mentioned on frequent occasions in a manner to indicate that 
it doesn’t mean very much because it is only bulk cargoes we are talk- 
ing about. 

In my mind, bulk cargoes, as time goes on, are going to become 
more and more important. They are important today, but they are 
going to become more and more important to the liner operator just 
by the trends in commerce and transportation. 

To illustrate by a few examples: <A very large segment of the total 
cargo moving from the Pacific coast of the United States to the Orient 
has been and still is bag flour. 

Senator Enerr. Would you agree with Senator Ball that Ameri- 
can-flag lines will never be able to compete in the bulk cargo business? 

Mr. Lucxerr. I think they will compete in their liner services with 
the liners handling a substantial volume of bulk. I know it is true 
in our case and I am certain it is true in States Marine’s case. Their 
existing service status proved in their application before the Maritime 
Board was predicated upon having handled a very large percentage 
of bulk cargo in their U.S.-flag liner vessels. All the commercial 
cargo that they have handled in prior years in its existing services— 
I have forgotten actual percentages, around 70 or 80 was bulk cargo — 
so it is prima facie, it is vital to States Marine as an American-flag 
operator to be handling it. 

Senator Enerr. I am talking about specially built ships for ore 
and petroleum products. 

Mr. Luckett. I agree that the American-flag ships of that category 
without subsidy could not compete; that is correct. But I am trying 
to point out that there are various — that the broad term “bulk cargo” 
covers a multitude of things. 

If you are talking about the Republic Stee] Corp. having an iron 
ore contract in Liberia, they are going to bring in huge quantities of 
iron ore, someone is going to carry it. It is going to be carried as 
cheap as possible, fourteen, fifteen, twenty thousand ton ore carriers. 
There is no provision under present law for American-flag ships in 
that category to be subsidized, so it is going to be carried in foreign- 
flag ships. 

I see no fundamental objection to States Marine, as a subsidized 
line, having that type of interest, if it can be defined and confined 
to that type of thing, always with the understanding that other opera- 
tors have the same opportunity. 

For instance, there has been and there is now even a larger move- 
ment growing of iron ore from this country to Japan. That is going 
to be handled in five 20,000-ton ore carriers—Japanese flag or some 
other flag. If States Marine can bring in iron ore in 15,000-ton ore 
carriers from Liberia, it should be made reasonably clear that our 
stockholders can have an interest in foreign-flag oil carriers and in 
iron ore in Japan. 

Senator Encir. You see no objection 





- RO RRR 


yy  TSlUC|/COC 





—- 3 0 OVS 


TY 
eT 


AMENDMENT TO THE MERCHANT MARINE ACT, 1936 61 


Mr. Luckerr. To that type of thing. But oil tankers, for instance, 
certain type of tanker operations, I can see frankly no fundamental 
objection to control type ownership. But to say bulk, and let it go at 
that, means a great deal to liner services. I am talking about wie 
coal, and other commodities that are handled in parcel lots in liner 
vessels all the time. 

Senator Encix. How would you define “bulk,” to keep it within safe 
limits, so that the American-flag operator would not be precluded 
from having beneficial financial interest in the other type held under 
a foreign flag? 

Mr. Luckerr. I don’t see anything particularly wrong if it can be 
confined to the type operation I am talking about, these large ore 
carriers. I think it might even be healthy in some respects to have 
that type traffic controlled by an American company, even though 
it has to be for reasons of economies, moved in foreign-flag ships, 
rather than to have some noncitizen. 

Senator Eneite. What you object to is a foreign-flag interest deal- 
ing in bulk cargo that is in fact competitive with an American-flag 
operation ? 

Mr. Luckerr. Yes, sir. There are some that are and some that 
are not. 

Senator Eneir. Do you think that this bill is finely enough drawn 
so that it makes distinctions ? 

Mr. Luckerr. I think this bill would require hearings and on the 
basis of those hearings, within the spirit of the 1936 act and this leg- 
islation, should it be enacted, the Maritime Board would be in posi- 
tion to define what they can and cannot do. I am not saying the 
Maritime Board 

Senator Enate. This will knock them all out ? 

Mr. Lucxerr. I don’t think so, sir, but it would require hearings. 
They would have a waiver; they could grant a waiver. 

Senator Enarr. You heard Mr. Morse testify that he would not 
grant a waiver ? 

Mr. Luckerr. I did not hear him. 

Senator Enatr. He said so yesterday. He said he would not grant 
a waiver to States Marine in the face of what appears to be, to him, 
the basic intent of this legislation, that is, to knock States Marine out 
of the bulk cargo business under foreign-flag operation. That takes 
the whole gamut; it takes bulk cargo such as ore, special ships 
designed for that purpose, as well as the broader term of bulk cargo 
which would cross over the line and interfere perhaps and compete 
directly or indirectly with American-flag lines handling similar type 
cargo. 

Mr. LucKerr. Well, I can’t speak for the purpose of it on behalf 
of others, but it certainly would not be the purpose in our appearing 
here. 

Senator Enate. It is clear though that if the bulk cargo operations 
were confined to the type which are noncompetitive with American- 
flag lines, such as these ore ships and special ships for the hauling of 
petroleum products. You would not see anything wrong with that? 

Mr. Lucxerr. Personally, I would not, with the proviso that 
other subsidized operators would have the same opportunity and 
consideration in having a waiver granted ; yes, sir. 

49644605 
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Senator Enerr. If we write a general law, they would have. 

There is one other question I would like to ask you. I cannot 
understand why in section 1 they prohibit a “substantial interest,” 
as they speak of it; they say “a substantial interest in any foreign-flag 
vessel,” 

And then over here, on page 3, section 2, they limit the— 
beneficial interest in 5 per centum or more of the stock of such contractor or 
charterer directly or indirectly, to operate, charter, act as agent or broker for, 


or own a substantial interest in any foreign-flag vessel which competes with any 
American-flag service * * *, 


I cannot understand why they said “substantial interest,” in one 
case, and laid it out as 5 percent in the second section. 

Mr. Morse. May I volunteer ? 

Senator Enair. Yes, Mr. Morse. 

Mr. Morse. I don’t know the answer, but I believe they used 5 
percent in the second section because it is a criminal statute and they 
did not want to have any question left open on the interpretation of 
what is a “substantial interest” for a criminal violation, whereas they 
used “substantial” in the first section, the report indicates that 2 or 
3 percent could create control and therefore might be a violation of 
the intent of the legislation. 

Senator Eneie. Thank you very much, Mr. Morse. 

Why did they put criminal penalties on section 2 and not on 
section 1? Can anybody answer that? 

Mr. Garpner. Shall I try my hand at that ? 

Senator Encie. Mr. Warner Gardner. 

Mr. Garpner. Section 1 is the direction to the Board as to the 
conditions under which subsidy will be awarded. Section 2 follows 
the existing pattern of section 804, which makes it a criminal offense. 
In other words, section 804 is the present law and, as here amended, 
is a general rule of conduct for operating, whereas section 1 simply 
prescribes another condition to the award of subsidy. 

Senator Encir. Do you think, Mr. Gardner, that the criminal 
sanctions of section 2 would stand up in any court ? 

Mr. Garpner. I should think so, sir. 

Senator Enerr. What if I buy 5 percent of some stock, would I 
be automatically hauled into court and tossed in the bastile, not- 
withstanding my bona fide intent to divest myself of stock at the 
earliest possible time? I always thought you had to show criminal 
intent, not dealing with—— 

Mr. Garpner. The situation which you are describing, wherein the 
stockholder discovers he is in violation of the statute and proceeds 

roperly to remedy it, I should think would be impossible to imagine 
eing prosecuted or convicted for the reason you indicate, the intent. 

Senator Enere. The statute does not say that, and I can see some 
eager beaver prosecutor trying to hang up a scalp. 

Mr. Garvner. That is a vice that was also found in section 804. 

Senator Eneie. Everything we do around here, whether it is the 
labor bill or this one, is $10,000 or a year in jail, and that is pretty 
heavy stuff. 

Do you know, Mr. Luckett, who drafted H.R. 8388 ? 

Mr. Lucxertr. No, sir; I do not, personally. 

Senator Enaiz. Do you know, Mr. Morse? 
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Mr. Morse. I do not. But I believe it was committee counsel in 
the House Merchant Marine and Fisheries Committee. We did not. 

Senator Eneix. You did not supply a drafting service ? 

Mr. Morse. No, sir. 

Senator Eneie. Did you complete your statement, Mr. Luckett? 

Mr. Luckerr. That is about the substance. I wanted to stress that 
there are different types of bulk cargo and that States Marine’s type 
of foreign-flag operations does not just fit into any single category. 
They have a foreign-flag berth operation, a liner operation, they have 
bulk oil carriers and tanker interests, or combination tanker or 
carrier interests, and I do think lines of distinction can be drawn. 

I was trying to illustrate the trend of cargo handled in liner ves- 
sels is more toward bulk commodities. We mention this item of 
flour that moves to the Orient, the Philippines being the biggest indi- 
vidual country receiving this flour. It has been going that way for 
years. Now they are putting in their own flour mills, so we are ship- 
ping bulk wheat out instead of bag flour. Sugar always moved as 
a bag commodity. Now the trend is very heavily toward handling 
the raw sugar in bulk; it isa common thing. It is handled in liner 
vessels; and so with any other commodity, fertilizer, rice, and these 
are the commodities that most liner companies rely on to a very 
major extent. 

Senator Enaie. Well, I agree with you. Your point is very well 
taken. 

Mr. Lucxerr. And the other thing, the fact that you go foreign 
to foreign, with a foreign-flag ship in liner service, does not 
necessarily indicate it is of no interest to U.S.-flag ship operators. 

Senator Enatr. In other words, it may in fact be competitive, even 
though it is foreing to foreign ? 

Mr. Luckerr. Sure, a very important segment of our traffic is 
from foreing to foreign ports, and it has a big bearing on how much 
we make and pay taxes and recapture, subsidy recapture. If they 
can do it, it should be made clear that 1f my company—not my com- 
pany, but the stockholders wanted to have an interest in foreign-flag 
operations from the Orient to Europe, even though American Presi- 
dent Lines owns subsidized ships participating in some of that traffic, 
we would not be prohibited, under this approach. 

Senator Eneie. Thank you very much for your statement, Mr. 
Luckett. 

Mr. D. F. Wierda, general traffic manager, United States Lines. 

You may proceed. 


STATEMENT OF D. F. WIERDA, GENERAL TRAFFIC MANAGER, 
UNITED STATES LINES 


Mr. Wrierpa. My name is Donald F. Wierda. Iam general freight 
traffic manager of the United States Lines Co., 1 Broadway, New 
York City. 

I am appearing before your committee in order to set forth our 
company’s position with respect to bill H.R. 8388. The United States 
Lines is in favor of the bill to amend the Merchant Marine Act of 
1936 which is now before your committee for consideration. 

The United States Lines owns and operates a fleet of 53 freight 
vessels and 2 passenger vessels on 8 trade routes declared essen- 
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tial by the Maritime Administrator. With this large fleet we main- 
tain an average of approximately 365 sailings each year in the foreign 
commerce of the United States. 

All of our vessels are registered under the American flag and we 
operate in accordance with a subsidy agreement with the Federal 
Maritime Board. Under the terms of our subsidy contract we are 
completing plans for the replacement of these vessels with new ton- 
nage of the latest and most modern design which will involve the 
investment of hundreds of millions of dollars. 

The bill before your committee requires that all applicants for 
Government aid in the operation of American-flag vessels will disclose 
in public hearings their foreign-flag affiliations or operations. 

We firmly believe in the principle of public hearings. They pro- 
vide a forum for the disclosure of all the facts and we believe they 
have proved to be beneficial to all interests. This bill will give 
interested American-flag operators an opportunity to learn through 
public hearngs the extent of the foreign-flag connections of a competi- 
tor seeking subsidy. It would also enable an interested operator to 
present its views on the effects of any waiver which might be granted 
and it would protect all American-flag operators from the adverse 
effects of undisclosed and discriminatory foreign-flag competition. 

The huge investment made by the U.S. Government in subsidizing 
the operation of American-flag vessels would have better safeguards 
and the purposes and policy of the Merchant Marine Act of 1936 
would, we think, be better served by the enactment of this bill. 

Accordingly, we urge passage of this important. legislation, and 
thank you for this opportunity to present our views. 

Mr. Chairman, I would like to make further comment if I may con- 
cerning the amendments which were suggested at the hearing yester- 
day. Mr. Morse suggested an amendment, I believe it is No. 1, which 
would eliminate the 5-percent requirements. In that connection, he 
mentioned that. he thought that the stock of publicly held companies 
would perhaps be less attractive to investors because of that limitation. 

The United States Lines is publicly held and our experience has 
been in the past that there has been no one stockholder who has held 
as much as 5 percent of our stock. And if our experience in the past is 
any criteria for the future, of course we can’t see what the future will 
bring, but we feel this would not be a deterrent as mentioned. 

As a matter of fact, we primarily would like to see our stock held 
as widely as possible and this 5-percent limitation might well be an 
advantage in that respect. 

In the amendment, No. 2, which at the 

Senator Ener. Before you leave that point, will you explain to 
me how a person owning less than 5 percent of the stock can have 4 
controlling interest ? 

Mr. Wierpa. How he can have? 

Senator Ener. Yes. 

Mr. Wierpa. It certainly has not occurred in our company, Mr. 
Chairman. Of course, all stockholders own less than 5 percent. 

Senator Enetez. I observe that the House committee report says 
that taere are instances in which less than 5 percent, it says here, “For 
example,” and I am reading from page 3— 
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it is readily conceivable that in some instances a substantial portion of an 
applicant’s stock, and consequent control of said applicant, might be as little 
as 3 percent, and in others be 5 percent, 10 percent, 20 percent, or even more. 

They say it is readily conceivable. 

Mr. Wierpa. It would seem to me to. 

Senator Eneue. I haven’t been able to conceive it so readily. How 
does a person with 3 percent or less of the stock exercise a controlling 
interest ? 

Mr. Wierpa. It would seem to me, I am not an expert in these mat- 
ters at all, and only a personal view I can give you, but it would seem 
to me in a very large company with a large block of stock available 
on the market, that a very small amount could possibly give control, 
2 or 3 percent. But as I say, I am not an expert in that respect, and 
our own experience in the past is that no one stockholder has held as 
much as 5 in our company, and in a view toward spreading the number 
of shareholders and making them larger, we would certainly think 
that this 5-percent restriction might be beneficial in that respect. 

Senator Enciz. Now if you had one group with 49, and another 
group with 49 percent, and those two were at loggerheads, the fellow 
who held the last 2 percent would constitute the balance of power and 
have controlling interest, wouldn’t he? 

Mr. Wierpa. Quite conceivably. 

Senator Ener. How often does that happen? That is a weird one. 

Mr. Wrerpa. That is really weird, I don’t know. It couldn’t happen 
very often, it would seem to me. 

Senator Enetr. Maybe Mr. Morse can enlighten us on that. Do 
you know what they are talking about, Mr. Morse? 

Mr. Morse. Is that the type of situation you are talking about? 
I was listening to what you were saying, we have not had any situa- 
tion of that character to the best of my knowledge. 

Senator Enerr. Will you describe a situation in which a person 
owning 3 percent of the stock can exercise controlling interest ? 

Mr. Morse. I don’t think we have any, certainly the one you men- 
tioned, where two shareholders owning 49 percent, the fellow who 
owned the 2 percent would have the balance of power, but we have 
not had any situation of widely held stock where 3 percent, to the 
best of my knowledge, has ever held the balance of power, but I 
think it is conceivable that it could be, if a very widely held stock, 
and one block of 3 percent or 5 percent, and I think it is conceivable 
that shareholder might have balance of power or might have control, 
we will put it that way. 

Senator Eneir. Have you completed your statement ? 

Mr. Wrerpa. No, sir, I would like to make one more comment if 
Imay. Mr. Morse also suggested that the last sentence of the pro- 
posed bill be eliminated, and that sentence was put in there in the 
House bill as a result of our representation to the committee there. 
As I mentioned, we are a publicly held company, and we have abso- 
lutely no control over the stock, who buys the stock, how much they 
buy,'or how much they sell or anything else. 

We have no control whatever, and in the proposed bill it would 
definitely point out that if a shareholder went out and got more than 
) percent of the stock, that this would not penalize the company, 
because it appears to us there is nothing we can do that would prevent 
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a shareholder from violating this contract or violating this law and 
the penalty would be on the company, if we didn’t keep that last 
sentence in there. 

We could lose our subsidy contract simply because some stock- 
holder went out and bought more stock. And we feel that the com- 
pany should be protected in that respect, since we have no control 
over it, we would be the one that would be penalized. 

Senator Enexe. You think that the provisions in the second section 
applying against the stockholder himself, ought to be adequate and 
that the penalties should not be visited upon the company. 

Mr. Wierpa. Yes, sir, that is exactly correct. 

Senator Enate. In the language in the last section of the bill. 

Mr. Wierpa. Yes, sir, strongly in favor of it. 

Senator Enate. If I wanted to put you out of business, I could get 
out a jurisdiction to the court, I wold just acquire 6 percent and cut 
off your subsidy. 

Mr. Wrerpa. That is right. 

Senator Enete. I might have to stay out of America for a long 
time. 

Mr. Wrerpa. It is conceivable that American-flag operators could 
be put out of business just by a device of this character unless we have 
some protection. 

Senator Enexe. Thank you very much for your statement. 

Are you through ? 
Mr. ala es, I am finished. 

Senator Enete. Thank you very much. 

Now, let’s have Mr. Nemec back up here, Senator Ball and Mr. 
Morse. 

I would like to have you line up here at the table. 

Mr. Nemec, you get in the middle, you have the hot spot. 

Mr. Nemec. It is a good place to be. 

Senator Enate. I take it you have had time to take a look at these 
amendments proposed by Mr. Morse. Let me ask you, in the begin- 
ning, is it your conclusion, if my recollection is correct, it is your 
conclusion, but I want to have that restated, is it your belief that an 
amendment proposed by Mr. Morse reverses the direction of this bill 
180 degrees and makes it a different bill than the bill that came out 
of the House committee. 

Mr. Nemec. The first and second amendments, Mr. Chairman, would 
substantially have that effect. The balance of them are clarifying and 
realtively minor amendments which we don’t object to unless they 
would impede the passage of the bill. 

Senator Enere. Allright. Let’s take Mr. Morse’s amendments. On 
page 7 of his statement, if you have it before you, he said: 

We do not know how to clarify the proposed new section 605(d) and section 
804, as it would be amended by the bill, with respect to the meaning of the words 
“directly or indirectly * * * owns a substantial interest in any foreign-flag 
vessel” because we do not know what is intended. 

So it leaves that one up in the air. Can you clarify Mr. Morse’s 
thinking to any degree on that ? 

Mr. Nemec. All I can suggest, Mr. Chairman, that as the act is 
now drawn, has other phrases and other clauses are very general 
intent and purpose. The Federal Maritime Board and the Maritime 
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Administrator Regulator establish regulatory framework which care- 
fully define these terms. They have undertaken similar and more diffi- 
cult problems, for example, in the definition of capital necessarily 
employed in the business, and many others, and it seems to me, bein 
very capable gentlemen, that after hearing from all parties involved, 
they could very well develop a regulation which would define this 
area for the world to see. 

Senator Ener. Mr. Morse, are you really puzzled by this language? 

Mr. Morss. 1 have some general comments I would like to make 
in respect to the whole problem here, whenever you wish to hear me, 
or if you wish to hear me, I would like to make the comments. 

Senator Enate. We would be glad to hear you right at this time. 

Mr. Morse. Mr. Ben Guill is with me today. He is a member of 
the Board. He was here yesterday also. The third member of the 
Board is Mr. Stakem, Democratic member of the Board. He is not 
here, only because he had a death in the family yesterday morning. 

Now, we feel, this Board feels that we are here defending the action 
that we have taken. We acted unanimously. We do not own stock 
in any steamship company, we are to the best of our ability, carrying 
out the law as it is written. 

Senator Eneiz. What action do you think you have to defend ? 

Mr. Morse. Beg your pardon ? 

Senator Eneie. What action do you think you have to defend ? 

Mr. Morse. I feel that this legislation is in effect a reversal of the 
action which was taken by the Board in approving the divorcement 

roceedings and which action, by the way, has been referred to the 
Reserel Accounting Office to ascertain if they would take legal excep- 
tion to our action. Now that has never been brought out before this 
committee, but it was well known before the Merchant Marine and 
Fisheries Committee. 

Senator Enete. In other words, what you are saying is that, I be- 
lieve that Mr. Nemec mentioned that in the statement yesterday, that 
Mr. Nemec said that the provisions of section 804 had been strictly 
construed and that departures from strict compliance with prohibition 
of section 804 had been narrow in scope, closely limited in operations, 
carefully supervised in practice in the Maritime Board. 

I would regard that as commendatory language. He goes on to say: 


It now has been suggested that greater freedom might be permitted subsidized 
lines within the confines of section 804. 


He says: 


We sincerely believe those suggestions are based on an erroneous interpre- 
tation of the law. 

Now, as I read those sentences, he means that, and if I am wrong, 
Mr. Nemec, you correct me, he means that the action of the Board in 
approving the divorcement proceedings by States Marine in which 
the Board approved a voting trust arrangement are in effect a change 
on the basic interpretation of section 804 and that it is the purpose 
of this legislation to reverse and to prevent such change and interpre- 
tation. Now have I stated the case correctly ? 

Mr. Nemec. Yes, sir, you have and if I may take 1 second to amplify 
that, perhaps it will be much more understood to all concerned. We, 
I think, in common with others in the industry, have consistently felt 
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and believe that stockholder interests of the nature which we have 
now been discussing create a relationship either in the form of affiliate 
or in the form of associate of the contractor. Now I say that, not only 
because we felt it under the 1936 act, but I have had a very considerable 
experience with other regulatory matters, particularly under the 
Securities and Exchange Commission aegis. 

Thereunder, whether it be under Public Utility Holding Company 
Act or in the case of confining certain controlling stockholders for 
purposes of regulating their relationships with the subject company, 
10 percent has been held by definition to constitute a shareholder as 
either a holding company or as a controlling stockholder. 

We say in that form of framework, that a shareholder must be an 
associate or an affiliate of the subsidized line, and that the voting- 
trust device does not insulate them, that the effective control is there 
and that he is under the present law an affiliate or associate of that 
contractor and therefore subject to the bars which the law provides, 
That stated very simply is the basis of our belief. 

Senator Enete. Now, Mr. Morse wanted to proceed with his general 
statement, but I want to define the issue so we are clearly talking 
about the same thing. 

Mr. Morse. Yes, I would like to define the issues also, sir. 

Senator Enetr. And Mr. Morse said he was defending himself, or 
the Board, I wanted to be sure what he was defending, because I 
wasn’t quite aware of the fact that he was called upon to defend 
anything, and we are glad to have your statement. 

Proceed, Mr. Morse. 

Mr. Morse. Now, for one thing, Mr. Nemec today mentioned the 
shareholders owning an interest in the stock and therefore that made 
the shareholders, the foreign companies affiliates of the subsidized 
company. This is the first time he has mentioned it in that context, 
and to the best of my recollection, anyway. Mr. Nemec may be point- 
ing out something that I don’t recall in his statement. 

But, I think that the loose language which was used both by Mr. 
Nemec and Mr. Luckett does—did not adequately present the specific 
problem to this committee. In my opinion, the fundamental ques- 
tion here raised by this H.R. 8388 1s this and only this question: 

Should shareholders of a subsidized line be prevented from owning 
any substantial interest in a foreign-flag vessel that competes with 
an American-flag service on a U.S. essential trade route. That is 
the fundamental question, should the shareholder of American-flag 
subsidized line own a substantial interest in a foreign-flag competitive 
service. 

We are not here concerned with the question, whether contractor; 
namely, Lykes, APL, U.S. Lines, or any other subsidized operator, 
we are not concerned with the question of whether that contractor is 
permitted to own an interest, whether substantial or otherwise in a 
foreign-flag operation because that problem is now resolved by section 
804. 

So when Mr. Nemec and Mr. Luckett were talking about, we can’t 
do this, the company can’t do that, that is a red herring, if I may say 
so, because that isn’t the problem. 

Senator Enerez. I agree with you, I think you have that clearly 
defined. We know that in your corporate structure, they can’t do these 
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things, those things are already prohibited, this goes back down the 
line and picks up the shareholders. 

Mr. Morse. That is the only question we are concerned with, and 
incidentally, Mr. Luckett mentioned the question of foreign-to-foreign 
operation. ‘The Board has not yet resolved the question of whether we 
will permit any foreign-to-foreign berth line operation by the foreign- 
flag affiliate of States Marine. So—— 

Senator Enatz. Well, the New York corporation does operate berth 
operations; does it not ? 

Mr. Morse. As long as they are unsubsidized, they can operate in 
any manner in which they wish. 

Roatan Enexe. You haven’t resolved the question of what is going 
to happen with reference to their berth operations when and if their 
apptication for an operating subsidy contract is approved; is that 
right 

r. Morse. When and if the Delaware corporation’s application is 
approved. 

Soaton Enate. Yes; I want to make that clear. 

Mr. Morse. Now, may I go ahead with specific comments to Mr. 
Nemec’s statement. He suggested yesterday that the Federal Maritime 
Board was contemplating certain actions relative to section 804 which 
“are based on an erroneous interpretation of the law.” If any er- 
roneous interpretation has taken place, it is being made by Mr. Nemec 
when he overlooks the fact that the restrictive provisions of section 
804 apply only to foreign-flag vessels that are “competitive” with 
section 211, essential services. There is no flat general prohibition 
against foreign-flag interests or activity in said statute. 

In fact, provision is made in the law for a waiver of the restrictive 
provisions where competition is present and special circumstances and 
good cause are found to exist. 

When Mr. Nemec refers to section 804 waivers “spelling out in de- 
tail what could be done for the noncompeting foreign-flag line” my 
staff, as well as myself, are at a loss to understand which specific 
instances he may have in mind. 

Section 804 waivers, where granted, invariably have involved com- 
petitive foreign-flag operations. No waiver is required by section 
804 for noncompetitive foreign-flag operations. The strict require- 
ments of section 804 have been supported and bolstered by the Board’s 
and Administrator’s broad interpretation of section 804 to cover 
common stockholdings although not specifically spelled out in the 
statute. 

It is by this means that a determination is made as to the relation- 
ship between a subsidized operator and another steamship company 
engaged in the operation of foreign-flag vessels in order to give effect 
to the spirit as well as the letter of said statute. The departure spoken 
of by Mr. Nemec is not the Board’s, but his own when he suggests 
enactment of H.R. 8388 in order to “make it unmistakably clear” that 
section 804 must be construed to require— 
recipients of operating subsidy completely and unequivocally to divorce them- 
selves from all foreign-flag ownership, interests, and entanglements. 

Boiled down to essentials, section 804 does not prohibit common 
beneficial ownership but does prohibit common control. 
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This contemporaneous construction of section 804 dates back to the 
adoption of General Order No. 14 dated September 14, 1937. This 
interpretation of the statute by the Board dates back to 1937. In order 
to present to this committee what fairly represents the law as it reads 
today, the following are examples of prohibited and permissive 
foreign-flag activities under section 804. 

A contractor or any of its so-called related companies or any offi- 
cer, director, agent, or executive thereof may not, directly or indirectly, 
“own, charter, act as agent or broker for, or operate any foreign-flag 
vessel which competes with any American-flag service” found 
essential under section 211. 

There is nothing in section 804, for example, to prevent Lykes 
Bros. Steamship Co., Inc., from operating a foreign-flag berth serv- 
ice from South America to Capetown, since this geographical foreign- 
to-foreign area is not presently a segment of any essential section 211 
trade route. 

Similarly, the stockholders of a subsidized line could pool their 
dividends (paid out of the so-called free earnings of the subsidized 
company) and organize and operate a foreign-flag berth service which 
is not competitive with any essential section 211 American-flag service. 

The stockholders are free to do so in such case, since the statute 
does not apply to stockholders as such. However, in our interpre- 
tation and administration of the law, if there are a sufficient number 
of common stockholders so as to bring about an associate, affiliate, 
or holding company relationship between the subsidized company and 
a foreign-flag line, section 804 would be regarded as applicable 
wherever the operations of the latter company are “competitive” 
with section 211 essential American-flag services. 

In line with this long-standing interpretation of section 804, the 
Federal Maritime Board found and determined that if the States 
Marine activities, assets, and control were completely separated 
between American and foreign interests, no section 804 waiver would 
be required by the subsidy applicant. This section 804 determina- 
tion by the Board has been submitted to and is presently pending 
before the Comptroller General of the United States, with the request 
for his concurrence in our views. 

Senator Bartierr. Please continue, Mr. Morse. 

Mr. Morse. Unless such concurrence is forthcoming, or unless 
States Marine Line produces some other divorcement which is accept- 
able to the Board, the Board will not award the subsidy contract to 
States Marine Lines, Inc. 

Of course, States Marine Lines would have to meet all other title VI 
requirements, in addition to section 804. 

Several other things should be called to this Committee’s attention. 
Although Mr. Nemec stated generally that Lykes would not. be ad- 
versely affected if States should be awarded an operating-differential 
subsidy contract, it is noteworthy that said company, among many 
other subsidized operators, vigorously intervened in the section 
605(c) proceedings that were held in connection with the States’ 
application. 

Existing operators, notwithstanding any statement to the contrary 
by Mr. Nemec, are not free to invest in foreign flag operations, 
existing operators as distinguished from shareholders. 
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As indicated above, it is the individual stockholder that has a limited 
range within which he is free to make foreign flag investments. As 
regards the voting trusts in the States Marine matter, there will be 
five and perhaps six corporate trustee banks which will have legal 
title to and vote the stock in the subsidized company. The greater 
part of the Mercer stock which will be voted by the voting trustees 
is part of the corpus of inter vivos trusts set up back in 1939, and 
some of the other trusts were set up some years ago. 

Now, I will be glad to discuss each of the proposed amendments, 
if you wish to hear the specific pros and cons 

Senator Bartuert. I think it would be advisable, if you would care 
to do so. 

Mr. Morse. Of the specific amendments. 

The first numbered amendment we propose, appears on page 7 of 
the statement, my statement of August 24. We are suggesting the 
deletion of the reference to “stockholder having beneficial interest in 
5 percent or more of the subsidized lines.” 

Senator Eneir. Mr. Morse, before you go to your specific amend- 
ments, would you clarify for the record how you think that you have 
separated control from ownership when you have a voting stock trust, 
such as proposed in States Marine’s letter of June 5, 1959, where there 
exists what appears to be a very closely held family and stock owning 
outfit. Now, I don’t know where Anderson Clayton gets into this 
to the tune of 14.800 percent, but all the rest of them are either Walsh 
or Mercer or some combination of them, or Johnson. And I assume 
that they are all part of the same family. 

Now, what I can’t understand is how, with a stock ownership held 
that closely in a family, that you can have a practical division of 
beneficial ownership and control. Now, maybe that can happen, 
because it seems to me, that is the guts of the case, and that is pre- 
cisely what Mr. Nemec is talking about. 

And that is, that beneficial ownership is inseparable from control 
where you have that kind of a stock relationship. Now he may be 
right and he may be wrong, but I know how families operate, I am 
just inclined to believe that the trustee who votes the stock in the New 
York corporation would be carefully selected to not be hostile to the 
family ownerships in the Delaware corporation, and I just can’t be- 
lieve that any other thing would happen. And so, if that is true, 
then the ownership and the control are in fact together, although they 
are legally separated. 

Now, if Iam in error about that, would you please point out how you 
can believe that a stock voting trusteeship under those circumstances 
would actually separate the beneficial ownership and the control? 

Mr. Morse. I will endeavor to do so. You were called on a tele- 
phone call when I made reference to this. 

Senator Enate. I know and I am sorry I had to step out a moment, 
but T understood that was the essence of what you said. 

Mr. Morsr. There are five or six separate corporate trustees who 
will be vested the voting control of all of the stock in the applicant for 
subsidy, almost all of the stock. Insofar as there is stock.owned by a 
shareholder in the applicant, where his stock is not vested in voting 
control, is not vested in a voting trustee, he has no stock ownership 
in the foreign flag operation. 
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Now, then, none of the voting trustees of the applicant for subsidy, 
and they are all banks, by the way, separate banks, none of them will 
have any voting control or any interest in any way, shape, or form, 
stock or voting control or otherwise in the foreign-flag operation. 

Therefore, what I am saying is that people who will have the voting 
control of the applicant are American banks, like the, perhaps not the 
Chase Bank, I can’t identify offhand the names of the banks, but 
big New York banks 

Senator Enere. Chase is included, I think. 

Mr. Morse. 'The Chase Bank is one of the banks who will be a voting 
trustee. Simply what I am saying is that these banks who have no 
interest in any foreign flag activities of the New York corporation 
will be given complete freedom to vote the stock of the American 
company and these are the conditions. Each voting trust agreement 
will contain the following conditions, this is a summary of it. The 
consent of the beneficiary to the establishment of the voting trust 
to the right of the trustee to vote the stock and to all of the conditions 
contained in said voting trust agreement, including these set forth 
below. As long as Delaware is a party to an operating subsidy corpo- 
ration, the voting trust will continue in force in accordance with statu- 
tory privilege for 10 years and such additional 10-year periods as 
may be required to coincide with the life of the subsidy contract 
or contracts. 

The voting trustee will be obligated at all times to vote for the 
best interests of Delaware, the subsidized company, regardless of 
the effect such vote may have on other interests of the beneficiary, 
and the beneficiary agrees that the stock shall be voted by the voting 
trustee in such manner. 

There will be no changes in the conditions of the voting trust 
agreement or in the voting trustees without prior written approve- 
ment of the Federal Maritime Board irrespective of any State laws 
or statute. 

The voting trustees will at no time vote for the election as a direc- 
tor of Delaware of any person who directly or indirectly owns, char- 
ters, acts as agent or broker, or operates any foreign-flag vessels com- 
peting with any essential American-flag services. 

Weare so advising you that in consideration of the award of operat- 
ing-differential subsidy, a separate instrument will be executed by 
the settlers and beneficiaries of each trust, stipulating not only to 
exercise any right to terminate such trust, pursuant to any State or 
Federal law during the life of the operating-differential subsidy 
contract or contracts—stipulating not to exercise. This printing isn’t 
clear. I was having difficulty reading it. 

Now, legally speaking, and practically speaking, I think that voting 
control is completely divested in the applicant I am referring to, 
completely divested from any influence by a foreign-flag operation. 

Senator Enorr. I can see how Maritime Board will be second- 
guessing the trustees all the time. Your power over them is the power 
to withdraw the subsidy, isn’t it? 

Mr. Morse. Yes, sir. 

Senator Enaxe. So you sit there and in effect run the Delaware cor- 

oration. That is a kind of legal bramble bush I wouldn’t want to get 
into if I was on the Board. 
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Mr. Morse. We don’t propose to run the States Marine subsidized 
operation at all, but we do expect to reserve the rights of approval 
or disapproval of the directors, and the directors themselves can elect 
the management of the corporation. 

Senator Enetr. Let me ask you a second question, and that is this: 
Is the matter of voting control of the Delaware corporation really im- 
portant if in fact the operations of the New York corporation are not 
competitive with the sudsidized line? 

Mr. Morse. It is unnecessary to get a section 804 waiver unless the 
foreign-flag operation is competitve under section 804. States Marine 
hasn’t even asked for a 804 waiver. They have said that they will set 
up a divorcement proceeding of the nature existing 804 if it will be 
acceptable to the Board. 

Senator Eneiz. Of course, the existing section 804 prohibits the 
coroprate ownership of stock in a foreign-flag line, but there is a second 

oint, and that is more important, and that is whether or not the 

oreign-flag line is actually competitive with the subsidized line. 

Now, do you make that determination too, that it is not in fact 
competitive ? 

Mr. Morst. The Board has not yet resolved that question. 

Senator Encie. What Mr. Nemec has said, is that there has been a 
clear and strict interpretation of section 804, that the Board is now 
undertaking to loosen up the interpretation of section 804 by permit- 
ting a stock trustee arrangement, which fuzzes the edge of the matter 
of control and the act of separation of these companies. 

Now, you say that is not true; is that right ? 

Mr. Morse. I flatly say that is incorrect. 

Senator Enetz. What do you have to say, Mr. Nemec? 

Mr. Nemec. Simple terms again, Mr. Chairman, it is questionable 
in our mind and certainly in the mind of our attorney, who is here 
to speak for himself, and I will ask him to do so, in just a moment, 
but in our judgment, when you simply separate one ownership in stock 
of a subsidized line and seek to insulate that small portion which re- 
lates only to the voting rights of the stock and maintain all of the 
other proprietary interests in such fashion that they will enjoy the 
fruits, not only of their subsidized line operations, but of their foreign- 
flag operations, then under those circumstances, I believe we are 
substantially ignoring the intent of Congress in barring or prohib- 
iting those types of relationships when conducted by an affiliate or an 
associate of the contractor. 

In our judgment, this indication of a voting trust control does 
not comply with the spirit and intent of the law in prohibiting asso- 
ciates or affiliates from being involved in these types of foreign-flag 
operations. 

Now counsel for Lykes is here. He has reviewed in some degree 
in the past the rulings of other associated agencies, and the case law of 
this thing is a matter of real interest, I should think to the committee, 
in evolving at least what other regulatory agencies have done, in 
similar circumstances, where voting trust devices have been estab- 
lished as a means of trying to devide ownership from control. 

Mr. Morse. Mr. Senator, may I interrupt just a moment. We are 
getting now into legal technicalities. Why not let this question 
whether Maritime’s interpretation of the law is correct, or counsel for 
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Lykes interpretation is correct be resolved by General Accounting 
Office. The question has been submitted to GAO by the Board. 

Then if we say they are incorrect, there is no problem. If they say 
we are correct, then it is up to the Congress to determine whether 
they still nevertheless want to change the rules in midstream and 
require that shareholders may not have an interest as now provided 
by this proposed legislation. 

Senator Enetr. What precisely is the question you submitted to 
General Accounting ? 

Mr. Morse. This is covered by two letters, one of February 27, 
1959 and the second one of June 10, 1959, but if I read the first and 
last paragraph of the February 27 letter, I think it will answer your 
question. 

The Federal Maritime Board is desirous of obtaining the concurrence of your 
office regarding interpretation of the section 804 aspect of the subsidy applica- 
tion which is more fully hereinafter discussed. 

We appreciate receipt of advice from your office as to whether there would 
be any reason to object to the payment of operating differential subsidy to States 
Marine Corp. of Delaware under title VI of the Merchant Marine Act of 1936 
as amended should the conditions imposed by the Federal Maritime Board in 


its action of June 13, 1957, to eliminate section 804 relationships be carried 
out by the States Marine Corp. of New York and the States Marine Corp. of 


Delaware. 

In the June 10 letter, we sent additional information and some 
modifications, some substantial modifications of the plan which had 
previously been proposed by States Marine of Delaware and in this 
letter of June 10, we again said: 

We would appreciate receipt of advice from your office as to whether there 
would be any reason to object to the payment of operating differential subsidy 
to State Marine Corp. of Delaware under title VI of the Merchant Marine Act 
of 1936 as amended should the conditions imposed by the Federal Maritime 
Board in this action of June 13, 1957, as modified by the current submission 
be carried out by the applicant. 

Senator Eneix. Of course, the Comptroller General can give you 
two answers or he can give you three. He can say, “Yes,” he can say 
“No,” and he can say, “Maybe.” Now, let’s just analyze it. 

Mr. Morse. May I respectfully suggest that he is approving or 
disapproving the payment of the subsidy and he won’t say “Maybe.” 

Senator Enate. I would not think so but I have seen things shifted 
around. Let us assume that he says “Yes,” that would eliminate, from 
your point of view, the program which you have approved. Now, 
let us assume that he says, “No,” and he says in effect that your inter- 
oretation of section 804 within the framework of the section and the 
ae is fair or is a fair construction, at least, that the section would 
not prohibit it. Then we still face the question of whether or not 
Congress wants to do it. 

So, his answer of yes would throw your program out and his answer 
of no would still leave before the congressional committee the ques- 
tion of whether or not Congress, as a matter of policy, wanted to 
prohibit the sort of interpretation that you placed upon section 804, 
even though the lawyers say the interpretation is within the frame- 
work of the law. 

So, it seems to me we would just be spinning our wheels. 

Why not decide it to begin with and decide it here and then we have 
the case decided finally because in the event of either answer, whether 
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the answer is yes or no, there still remains the policy question that 
has to be decided by the Congress. 

So, waiting for the Comptroller General to make his statement does 
not solve the problem. We still have to solve it right here. In 
addition, let me ask this question. As I understand, States Marine 
has their application pending and their application, in the absence of 
action on this bill, will be up for decision by the Board. Are you 

repared to say that you would defer action on States Marine’s appli- 
cation until Congress has an opportunity to decide this if we decide 
to take more time to study it ? 

Mr. Morse. I am perfectly frank to say to you, Senator, that this 
application has been pending for nearly 4 years and if under existing 
legislation, GAO approves the divorcement proceeding, the Board 
will process the application with every reasonable expedition and we 
would not defer action. 

Senator Eneie. That would take probably how long? Let us as- 
sume you got an answer in the affirmative from the Comptroller Gen- 
eral tomorrow ¢ 

Mr. Morse. I would imagine a couple of months at the outset to 
finalize it. 

Senator Enexe. In other words, States Marine would make off with 
the ham while Congress was out of session. Is that it? 

Mr. Morse. Absolutely factual. 

Senator Enetxe. I am not implying that would be unjustified. 1 
just want to see what happens when we close up for the session to 
go home. We want to know who is getting out with the groceries. 
Mr. Morse. I am only saying that we are endeavoring to live up to 
existing legislation and we have seen bills introduced in the past 
that sometimes have never been adopted by the Congress. ; 

Senator Eneie. What if this committee passed a resolution asking 
you formally to refrain from acting on States Marine until we had 
a chance to give this matter more consideration and more study. 

Mr. Morse. I would be inclined to disregard that request. 

Senator Butter. I think you would properly disregard it, don’t 
you ¢ 

Mr. Morse. Because we have been working on this thing for 4 years, 
Senator. 

Senator Enote. It is a little unusual. 

Senator Butter. I do not think it is fair to the operator. But, Mr. 
Chairman, may I say you are operating under an act of Congress, 

assed by the Congress and signed by the President of the United 

tates. Now what a committee of the Congress has to say about that 
particular act that is already law should have no effect whatever on 
the administrator of that law, in my opinion. 

Senator Eneie. My experience has been to the contrary. 

Senator Burier. If you had that, you would have every act of Con- 
gress being changed by some committee passing a resoltuion saying, 
“I don’t like the collection of a levy on the internal revenue law.” Do 
you think the collectors can stop collecting taxes? Certainly they 
do not. 

Senator Enair. Congress does not make unreasonable requests very 
often. I have seen committees request a branch of the executive to 
withhold action until they could make a decision. I am not saying 
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that we are going to propose this resolution. I am just exploring 
this matter because I want to find out whether we have to get to a 
definitive answer to this problem between now and the adjournment 
of the Congress or whether we don’t. 

Mr. Morse has said that he is going to take action and that action 
would occur within approximately 2 months and that action would go 
forward notwithstanding any request made by this committee. I am 
not arguing the propriety of his answer. What I am saying is that 
I am trying to find out whether we have to sit here and sweat this 
one out. 

Senator Butter. I will tell you—I am very interested in this prob- 
lem. I have many friends on both sides of it and I want to see a just 
conclusion. It is clear to me now, beyond any preadventure of a 
doubt, if I ever had a doubt about it before, I have no doubt whatever 
now, that this bill is pointed at one individual person or company. 
That I do not like on the record. I do not think we should legislate 
that way. 

No. 2, where are the people who are objecting to this bill? Where 
have they been for 4 years? We are coming to the closing days of 
the Congress and we are trying to keep off of the floor of the U.S 
Senate controversial legislation. 

We are asked without real controversy and without debate to change 
the fundamental maritime law of the United States of America. To 
me, that is not good legislation. 

Senator Eneie. Will the Senator yield while I read a telegram. 
This is from San Franciso and is addressed to the chairman of the 
full committee, Senator Magnuson. 

Urge earliest committee action on House-passed H.R. 8388 which tightens 
up prohibitions against operation of foreign-flag vessels by holders of operating 
subsidy contracts. We are not aware of any serious controversy especially since 
House amended the bill to remove controversial requirement for public hearings 
for companies applying for subsidy before December 1, 1958. 

This is signed by Ralph B. Dewey, president, Pacific American 
Steamship Association. 

I thought it would be interesting, Senator, for you to know that we 
are dealing with a noncontroversial bill. [ Laughter. | 

Senator Burier. I understand. 

Mr. Morse. Senator, may I perhaps resolve some of these problems 
by indicating that I personally believe that I have no basis on which 
to make this belief; that assuming GAO says that there is no objec- 
tion to the divorcement proceeding, I would anticipate a court pro- 
ceeding which would be filed to attempt to stop the Board from proc- 
essing this application. 

Senator Enetr. What if you wrap it all up in one ball of wax—you 
make your decision and issue the contract at the same time; can they 
injunction you? 

Mr. Morse. It is physically impossible, Senator. We have to get 
financial requirements solved and I will tell you frankly that we would 
not do it that way. Everybody would have an opportunity. If we 
were going to go ahead and sign the contract, everybody would have 
an opportunity “and there would be plenty of time to file court proceed- 
ings if they so thought it desirable. 

Senator Enare. W: ell, where does that leave you, Senator Ball— 
holding the bag? 
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Mr. Batu. It sounds to me like our ships are going to be obsolete 
before we get a subsidy contract, which I suspect is the purpose of the 
bill. 

Senator Enexx. In other words, if you took up this legislation after 
that occurred, we would be closing the barn door after the horse is 

one. 

Mr. Morse. That is correct. 

Senator Enate. As far as this particular operation is concerned ? 

Senator Butter. And that would be nothing new either. There 
would be nothing unique about that. 

Mr. Nemec. Mr. Chairman, being somewhat in the position of a 
middleman here and listening to Senator Butler’s comment, I would 
like to make it perfectly plain that speaking for myself and for Lykes, 
we do not regard this bill as being aimed at States Marine or any other 
one line. 

We think there is a fundamental policy here involved and I tried to 
cover that yesterday. It has been our general understanding that the 
act now one ig these types of shareholder affiliations. That ques- 
tion, we think, is worthy of resolution by the Congress. 

You ought to do it now. We urge you to do it before the Congress 
adjourns, whether or not the timing of this bill has been what it should 
have been. We were not sponsors of it as such. It is not aimed at 
anyone but you do have a fundamental interest here. Are you going 
to continue or will you permit this kind of interlocking shareholdin 
interests blocked off in part by voting trust devices? The question 1s 
just that simple. 

Senator Burter. Mr. Nemec, I do not want to be unfair about this 
and [ will probably vote your side of the bill. 

Mr. Nemec. I am delighted to hear it. 

Senator Butter. I do not want to see any unfair advantage taken 
of any American operator. If there is a competitive situation here 
that makes it bad on the American operator, I am going to be for the 
American flag and for the American-flag ship. But, I do say this, 
that how long have you known of this arrangement of voting trust 
and the divorcement of the States Marine properties ? 

Mr. Nemec. Let me go back, if I may, Senator. Lykes was an inter- 
venor in the 605(c) proceeding. 

Senator Butter. When? 

Mr. Nemec. About 4 years ago. 

Senator Butter. Why wasn’t something done? Why bring it in 
the last days of the Congress ? 

Mr. Nemec. If you will permit me 1 minute, I can develop it. 

Senator Butter. This is going to be the kind of thing I would never 
vote for either way until it had been debated up and down and I was 
completely satisfied in my own mind on exactly all the facets of this 
thing and it is very complicated. It is not easy and, as I say, we have 
already practically given notice that there will be no more committee 
meetings. The members have almost been notified that tomorrow is 
the last meeting of this committee before the adjournment of the Con- 
gress. Do you want this committee to sit down and decide a basic 
issue of this kind in 2 or 3 hours? Would you want the affairs basic 
to your interest treated in that manner? Certainly you wouldn't. 
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This is a thing that takes time. It takes an awful lot of time. I do 
not think we ought to be called upon to do it in the closing days, 

Senator Ener. Of course, I was trying to find some swimming 
room as far as time is concerned but Mr. Mone says that he is going 
to pull the trigger just as soon as he gets an answer from the Comp- 
troller General. 

Sentor Butuer. He has a legal right to do that. That is his obli- 
gation. That is his job. That is what the President appointed him 
for. He did not appoint him to ignore the rulings of GAO and he 
did not appoint him to disregard the law. He appointed him to carry 
out the program of the Maritime Administration. 

Senator Enete. I am not criticizing Mr. Morse for it. I am just 
saying that it creates a time problem for us. Now Mr. Nemec has 
made his statement very clear. He says there is a hole in the fence, 
Now the hog may get caught in the hole in the fence and the hog right 
at present is States Marine, but he wants to plug the hole. He says 
we ought to repair the fence. 

Senator Burier. He wants to do it on hasty consideration whereas 
if he was on the other side of this problem, maybe he would not want 
to do it so hastily. Maybe he would want us to sit down and think a 
second time. If I were you, I would want to be fair. This is an im- 
portant question. This is a very important question of maritime pol- 
icy and we do not know how this thing is going to effect the American- 
flag carrier and the foreign-flag operator who is American. 

As the Senator pointed out, this is not a question between for- 
eigners and Americans. This is between American carriers and other 
American carriers. We are talking about our own people here. I 
think we have to give every American a chance to come in and present 
his case and debate it fully, not only in the committee, but on the floor 
of the Senate and I will promise you that if you will take up every one 
of these amendments and start to debate them in committee, you are 
not going to do it in the last closing days when everybody else has 
some pet bill they want to rush through. I do not think you will 
get adequate hearing on it. If you don’t, I will vote against it. I 
am going to understand the bill or vote against it. 

Mr. Nemec. Senator Butler, it has been suggested we have been 
remiss, the industry, perhaps the Government, in not having this 
issue brought out sooner. Let me just go back a little bit in the 
chonology because I think it will be of interest to the committee. It 
might not affect your ultimate decision, but I would like the record 
to show a few of these facts. 

The application we are talking about was filed more than 4 years 
ago. In a prehearing conference, our company, as well as a number 
of others, being aware of rather extensive foreign-flag connections of 
the applicant, requested that these foreign-flag affiliations be made a 
matter of hearing issue. 

We felt then that a public hearing on these maters would enable us 
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to acquaint ourselves with the extent of these foreign-flag ties and 
the degree to which we might have been unduly prejudiced in the act. 
We intervened because we are entitled to intervene under the law. 
The law gives us that privilege and we did intervene and we have 
fought the issue of the States Marine application. 
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It is not a matter, I do not think, of interest to this committee but 
it has been a matter of business interest and matter of fundamental 
policy to the companies involved. We intervened and believe me we 
fought it out in good faith. 

On the particular issue of foreign-flag ties, the hearing examiner 
ruled that it was properly a matter for hearing. The Board in its 
own good judgment reversed the examiner and we abided by that 
decision. 

Now in the interim, in effect, this matter was put completely aside. 
These proceedings have continued. They have been voluminous and 
they have been tedious. The matter was then in effect revived or 
initiated by the chairman of the House Merchant Marine Committee, 
who requested the General Accounting Office to furnish him with 
some information on this matter. The House hearings make this 
clear. We were not requested for our views on legislation. Our 
views were known but they were oral. There was no place for us to 
formally say, “We do not agree with what has been going on.” 

This has been the situation. It has been opened up lately and un- 
fortunately, it is a matter of that committee opening it up late in the 
session. We wish it were not but the hearings on the House side were 
started, I believe, some 90 days ago and you have just been presented 
recently with a House passed bill. 

But certainly, it is not our burden necessarily to insure that the 
legislation is passed early in the session. We cannot control legisla- 
tion. 

Senator Butter. Would you be happy if this committee should 
recommend the passage of a bill that would simply state that if the 
New York corporation, which is the foreign-flag line, competed in 
any way with any subsidized carrier, that then the Delaware corpora- 
tion subsidy would be revoked? Would that suit you to put it on the 
plain basis that no American should operate a subsidized line and a 
foreign line? What is the basis of your complaint? 

Is it competition that worries you or is it the mere fact that an 
American operates a subsidized line and then also has under a votin 
trust arrangement or some other agreement a foreign-flag operation ? 
Is that your problem? 

Mr. Nemec. I think in general, Senator Butler, we would join with 
Boyce Luckett’s analysis of the situation, who spoke on behalf of APL. 
We think that the bill, as now drawn, with the facility of a public 
hearing and with the ability of the Maritime to develop regulations, 
would permit precisely that kind of an action to be taken. Certainly 
if States Marine owns tankers or ore carriers which do not compete 
in the general market for cargo, whether that cargo be bulk or liner 
type cargo, we would have no objection to continuance of that opera- 
tion. 

Senator Butter. How many berth lines carry bulk cargo? 

, Mr. Nemec. Practically every berth line carries bulk cargo in parcel 
ots. 

Senator Burier. In parcel lots and they would be in direct competi- 
tion with the subsidized operator ? 

Mr. Nemec. Yes, sir, insofar as a bid for or carrying any of that 
cargo. 

Senator Butter. I feel that is a real grievance. 
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Mr. Nemec. It is a matter which can be resolved in hearings before 
the Board. 

Senator Butter. Why would you want to shift that from the Board 
to Congress? Why would you want Congress to state as a matter of 
policy there should not be such a competitive situation between the 
subsidized line owned by the same person who is operating the foreign 
flag. 

Mr. Nemec. We would have no objection to the Congress saying it, 
The second section merely gives Maritime more flexibility and gives 
them some leeway under the act. 

Senator Butter. I think I understand a little better now and you 
will point out instances of competition ? 

Mr. Nemec. Oh, yes, sir. 

Senator Enete. Let’s take these amendments one by one that were 
sug ested by Mr. Morse and go down through them. 

Mr. Morse. Yes, may I go ahead with our amendment No. 1, sir. 

Senator Enotes. Yes, make it fairly brief, and I will ask Mr. Nemec 
and Senator Ball for their comments. 

Mr. Morse. We are suggesting deletion of the stockholder having a 
beneficial interest in 5 percent or more of the subsidized line for the 
following reasons: 

Under this legislation, a stockholder holding 4.99 percent would not 
be objectionable if H.R. 8388 is adopted. Any fixed percentage es- 
tablishes an anomalous situation and fails to correct the evil if any 
exists. 

Secondly, under our policy since 1937, if we find that even less than 
5 percent common stoke ownership results or could result in control, 
then we say that the contractor and the foreign-flag company are asso- 
ciated companies under section 804 and if theforeign-flag vessel com- 
petes with American-flag service, then it is unlawful as to the con- 
tractor unless 804 waiver is granted. Thus, our consistent practice 
may be more protective than 8388 is. 

Thirdly, that the Merchant Marine and Fisheries Committee itself 
recognizes control is the main issue, and I refer you to the second 
paragraph on page 3 of the House report, Report No. 800. Now, that 
is the only comment I had in respect to the first amendment. 

oot Enote. Give me that reference again to the House report, 
ease. 
r Mr. Morse. Page 3, the second paragraph. 

Senator ENctz. Now when you take 5 percent, you break the back 
of the criminal aspects of this section, do you not, because the words 
“a substantial interest in any foreign flag” is a nebulous standard that 
is not susceptible of criminal enforcement. 

Mr. Morse. Yes; that is a problem, and we are aware of it, but it 
places us in the heart of a dilemma. We would now have to sa 
that since 5 percent is prohibited, 4.99 percent would be lawful. We 
might have to say that. 

Senator Enoiz. That is correct. As I understood, the House com- 
mittee put in the 5 percent in order to create a definite situation, 
which would stand up in the case of criminal prosecution, whereas I 
am perfectly sure that the courts would say that the words “a substan- 
tial interest” are so nebulous that it is not subject to the clear definition 
that the criminal law requires, 
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Now, you are through, Mr. Morse, on this particular item. 

Mr. Nemec, do you have some comment ? 

Mr. Nemec. Mr. Chairman, you know that we would—we feel that 
removal of this section is not in the interests of the position we have 
been advocating. 

It is perfectly plain that whenever you establish a screen, the size 
of that screen depends on the variety of considerations. 

I appeared before the House and I suggested there that they might 
very well adopt the standard which has been adopted by other regu- 
latory agencies, 10 percent, which is a standard for controlling stock- 
holders and holding companies, and for whatever reasons, the House 
chose 5 percent. It did fix that figure, and that figure is, as you say, 
necessary in order to establish a foundation for criminal actions. 
Whether it is right or wrong, we do not know, but it is a firm figure, 
and it does fix the size of the screen which is necessary to give some 
credibility, some firmness to the statute. We believe it ought to be 
maintained. 

Senator Eneix. Senator Ball, did you have any comment? 

Mr. Bau. Yes: I think Mr. Morse is right. I think the remedy 
is not to put a specific percentage in there, but to eliminate the mis- 
demeanor. I think a criminal penalty is completely wrong in this 
situation. Go back to the old wording 

Senator Burter. I do not see how it possibly can be called for. 
How you could put a criminal penalty on anybody in this situation 
is beyond my judgment. 

Mr. Bau. They did that because they wanted to let U.S. lines out 
in case anybody inadvertently acquired 5 percent of the stock, and 


the 5 percent, perhaps, was partly to make the misdemeanor statement, 
but also tailormade—— 


Senator Butter. Why ? 

Senator Eneir. Then you have the problem of somebody, a share- 
holder, acquiring 5 percent. It knocks the company loose from its 
subsidy contract, and it is something done by a shareholder over whom 
the company has no control. 

Mr. Batu. Senator, what I am suggesting is eliminate both the 5 
percent and go back to present wording of the statute—it is unlawful. 
It seems to me, as Mr. Morse has pointed out, that if a stockholder 
is in a position to exercise substantial control, and he also owns com- 
peting foreign-flag interests, then the remedy is to stop the subsidy, 
which the Board would do now under the contract. 

Senator Burier. Certainly the Board should be given the right 
pacer this section to withdraw the subsidy summarily and then have a 

earing. 

Senator Eneix. What does the company then do with the recalci- 
trant stockholder who says you jump right in the Atlantic Ocean? 
I am going to hold 6 percent of this stock whether you like it or not. 
That is an untenable position. I think Senator Ball has the right 
answer, you make it unlawful and that subjects him to subjective 
action, does it not? 

Mr. Batu. I am no lawyer, and I do not know what the remedy 
would be under that, but I know that the prime remedy is for the 
Board to terminate the subsidy payments, and any stockholder owning 
enough to exercise control, enough stock to exercise control over the 
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subsidized line, who did not comply with the Board orders to get rid of 
his competing foreign-flag interests, and re terminated the sub- 
sidy of the subsidized line in which he was a substantial stockholder, 
would be completely nuts, in my opinion. He would be throwing 
money down the drain. ii 

Senator Burier. May I ask, are there any criminal penalties now 
in the Merchant Marine Act, as amended ? 

Mr. Morse. Not against the shareholder in this specific situation, 

Senator Butier. I just wanted to get the nature of the criminal 

nalties. What are they for, falsifying records or accounts or tak- 
ing more subsidy than they are entitled to, or something of the kind? 

Mr. List. The 1936 act provides for several cases for criminal pen- 
alty. Go over to section 806. Section 806(b) provides: 

Whenever any person is found guilty in any district court of the United States 
of any act or acts declared in this Act to constitute a misdemeanor, he shall 
be punished by a fine of not more than $10,000 or by imprisonment for not less 
than 1 year or more than 5 years, or by both fine and imprisonment. 

Senator Burier. What are the acts that are specified ? 

Mr. List. Throughout the act, now, 803, for example, says it shall 
be unlawful for any contractor receiving and operating differential 
subsidy under title VI or for any charter under title VII of this act 
toemploy, and then it describes certain things that cannot be done. 

Senator Butter. Mr. Chairman, I would like to move that be made 
a part of the record, and then we can read it. 

Sec. 803. It shall be unlawful for any contractor receiving an operating- 
differential subsidy under title VI or for any charterer under title VII of this 
Act to employ any person or concern performing or supplying stevedoring, ship- 
repair, ship-chandler, towboat, or kindred services to supply such services to the 
operator’s subsidized or chartered vessels if such contractor, or any subsidiary 
company, holding company, affiliate company, or associate company of such 
contractor, any officer, director, or employee of such contractor, or any member 
of the immediate family of any such contractor, officer, director, or employee, or 
any member of the immediate family of any officer, director, or employee, of such 
subsidiary company, holding company, affiliate company, or associate company 
of such contractor, owns any pecuniary interest directly or indirectly in the person 
or concern supplying such services to the contractor’s subsidized or chartered 
vessels or receives any payment or other thing of value directly or indirectly asa 
result of such employment or services, except that the Commission, by a vote of 
four members (except as provided in section 201(a) may grant an exemption in 
writing from the provisions of this section, upon such terms and conditions and for 
such specific period of time as the Commission deems necessary or appropriate 
to carry out the policy of this Act, in any case where— * * * 


Mr. Last. Very well, sir. Now if you will not, the act actually 
ro where in some cases a corporation can’t do certain things, 
then the paragraph concludes “by whosoever,” going down to the 
person in that case, “whosoever does this act shall be guilty of a mis- 
demeanor.” 

It seems as though Congress was attempting to point out that cer- 
tain acts were performed by corporations as failing to submit state- 
ments required by the Board, failing to comply with certain general 
requirements, general orders, financial statements that had to be sub- 
mitted periodically, in addition to the very basic prohibitions for 
which waivers are provided in title VIII and if committed, Congress 
saw fit to say that these are misdemeanors. If committed by a cor- 
poration, they generally called it unlawful and provided for a fine. 

Senator Burier. Would it help this act any to put a period of 
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time? Suppose it is discovered that a person has more than 5 percent 
of the stock. Would it be reasonable that he would have, maybe 6 
months to dispose of his interest or something of the kind before he 
would be caught with this criminal penalty ? 

He may innocently come by it. 

Mr. Nemec. There is certainly no intention of harming an innocent 
person acquiring stock. 

Senator Butter. They would be harmed. The district attorney 
would have to indict. What the court would do, I don’t know, but 
he would have to be indicted and people don’t like to get indicted. 

Mr. Nemec. Maritime, it appears to us, would have time to waive 
provision if it were not willful or knowingly done. 

Mr. Morse. I would think so, I would agree with Mr. Nemec, there 
is no intention on the part of anyone to attempt to penalize the 
innocent person in this situation. 

Senator Encte. The question we are dealing with for the moment 
is the intelligence of 5 percent quantum as compared to the question 
of whether or not it should be a substantial interest. Now I think 
we can work out the details on criminal penalties so that innocent peo- 
ple would not get hurt by it, that is, if you inherit it, you ought to have 
some time to get rid of it. 

Now, there is one other amendment here, which is a subsidy amend- 
ment, and I believe Mr. Nemec, you said the others were pro forma 
or perfecting amendments. The second one is No. 2, is it not, which 
strikes the last sentence of the bill. Is that the one you had in mind? 

Mr. Nemec. That is correct. 

Senator Enatr. Now, do you want to comment on that first, Mr. 
Morse, so that your statement will be in and then we will ask Mr. 
Nemec and Senator Ball. 

Mr. Morse. As we read this sentence, and it is difficult to read it, 
but as we read and interpret this sentence, it means that if the con- 
tractor or an officer, director or agent or executive of the contractor 
violates the section, then it is a breach of the operating differential 
subsidy contract, if any of that group violates. Accordingly, vio- 
lation by a shareholder or holding company owning 5 percent or more 
of the contract or a violation by a subsidiary, affiliate or associate, 
would not be deemed a breach of the operating differential subsidy 
contract, 

If our interpretation is correct, this result is contrary to the present 
804 law in respect to subsidiary affiliate or associate in that under 
the present law, a violation by either of those three would be unlawful 
as to the subsidized operator and would give the Board an option to 
cancel the operating subsidy contract. 

Accordingly, this is a relaxation of the present law. Examples: 
A holding company owning 95 percent of the stock, for example, 
could violate this proposed legislation, and this would not be a breach 
of the odious contract. Another example is Natomas, which is a hold- 
ing company which holds substantial stock, and I would determine 
a holding company in American President Line, Pacific Far East, and 
indirectly in American Mail, and the same thing would apply to the 
Grace Line, W. R. Grace relationship, and the Oceanic Matson rela- 
tionship. Those holding companies under the proposed wording could 
violate and it would not be a violation as to the contractor and we 
could not terminate the subsidy contract, as we interpret the language. 





84 AMENDMENT TO THE MERCHANT MARINE ACT, 1936 


We feel that our suggested change truly reflects what was intended 
by the Merchant Marine and Fisheries Committee, namely, a permis- 
sion to grant a waiver as to certain pending applications without a 
public hearing, and also avoids the loopholes mentioned above, which 
the House committee proposal would authorize. 

If it is necessary to keep the present language, it should be revised 
to eliminate the clause which we have mentioned. 

Senator Burrier. Mr. Chairman, it is a fundamental principle of 
law that any criminal violation must, above everything else, be abso- 
lutely specific. I don’t think that this Congress can pass an act 
saying that the ownership of 5 percent of the stock by a stockholder is 
a criminal act, and then give the Board the right to say no it isn’t, 

It is either a crime or it isn’t a crime and I don’t think anybody has 
the right to waive a crime. This Congress has no right to pass such 
a law. Is there any agreement on that subject or am I completely 
wrong about it? 

Senator Enere. We are talking about different things. 

Senator Burter. I am talking about the bill now. I am asked to 
vote on a bill. I would like to know, is it proper or improper? Can 
a have a penalty that an administrative board of the Commerce 

partment can waive? Is there any such penalty in the United 
States ? 

Senator Ener. They are not waiving the criminal penalty, they 
are waiving the forfeiture of the operating-differential subsidy. 

Senator Butier. I thought the argument was made just a minute 
ago that they were waiving the criminal penalty. 

Mr. Batt. Waive provisions of the whole section. 

Senator Butter. That is the way I understood it. The record will 
reflect we can waive the whole thing. I don’t think anybody is 
capable of doing that. A crime is a crime but it is not a crime unless 
an indictment can be laid in strict terms. 

Mr. Nemec. Then it would seem to me the problem would be to 
define the language so you would eliminate the innocent bystander. 

Senator Butter. That is right. 

Mr. Nemec. Then take that out of discretionary authority. 

Senator Butter. Someone does not know anything about it and the 
first thing you are indicted, and the court would say, “Yes, that is 
true,” and let you know. Nevertheless, they have an indictment on 
the record for violation of a Federal statute. 

Senator Enete. I agree with you, Senator, that this language with 
respect to this being a misdemeanor, especially if you strike the 5 
percent, or even if it is, for that matter, has to be defined in such a 
way as to protect the innocent acquisition of 5 percent of the stock 
or more. Now Mr. Morse, however, has suggested that we strike the 
last sentence and substitute over language. That would give the 
Board the right to grant waivers. Now, to the extent that those ap- 
plied to criminal penalties, it seems to me that the comment that you 
made is entirely valid. I would like to hear what Mr. Nemec has to 
say about this substitute language. 

Senator Butter. Why couldn’t we say the ownership of 5 percent 
or any percentage we want to set shall be deemed a valid reason for the 
Maritime Board to consider the revocation of the subsidy and bring 
the people in and have a hearing and give them a chance? 
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Mr. Morse. The difficulty I see to that, Mr. Butler, is suppose you 
have a recalcitrant shareholder owning 5 percent or more. He may 
refuse to dispose of his stock. Are you going to penalize the other 
innocent shareholders because of the position of that one individual ? 

Senator Butter. No; I certainly would not. Then if that is the 
case, then the section is impractical, because the 5-percent owner is 
not doing anything that is hurting anybody. I would not penalize 
him in any event unless he is engaging in some activity that was 
hurting the basic maritime program of the United States. 

Mr. Morse. This basic activity which is under consideration here is 
the simple question: Should it be made unlawful for a shareholder in 
a subsidized line to own stock in a foreign-flag operation? That is 
the final question. 

Senator Burier. If that is the simple question, 1 would not have 
any trouble answering that. I would say he can own any shares of 
stock he wants to own. 

Mr. Morsp. That is the question before the committee. 

Mr. Batu. You have two different standards in the section here. 
When the applicant applies for the subsidy, the standard is owning 
or having a beneficial interest in a substantial portion of the stock of 
the applicant, and that is defined in the report as meaning sufficient 
to give him control. 

setae Butter. That makes a lot of sense and I do not think that 
should happen, but if I want to own 5-percent of the stock in the U.S. 
Lines, and 5 percent in Cunard Line, and 5 percent some other com- 
pany, I can not see where I am hurting anybody. 

Mr. Batu. Then under the bill as written, the Board under section 
1 could find an applicant qualified and then you get over under sec- 
tion 2 and the 5-percent hits him and he is unqualified again. 

Senator Enate. That is just what happened to Siates Marine. 

Senator Burier. A 5-percent stockholder certainly, unless he is a 
mighty powerful and persuasive fellow, has no real control over the 
corporate setup. I think we have to be a little more realistic. 

Senator Eneie. I would say to Senator Butler, we discussed that 
prior to the time you arrived at the committee hearing. 

Senator Burier. I am sorry I was late. 

Senator Ener. I know we all have many places to be, but I read 
from the committee report here and you may be interested in what 
the House said about it. I will show it to you. It is on page 3. 

Can’t we agree to this, that this section 2 needs some clarification 
with reference to the question of the 5 percent and the question of 
criminal penalties. Now, if the committee should agree to accept 
the first amendment suggested by Mr. Morse and strike the 5 percent 
and leave the language of section 2 in roughly the same situation 
as the language with reference to “a substantial interest,” which 
can exercise control as provided in section 1, Senator Ball, you would 
not have any great objection to that, would you? You could live 
with that; couldn’t you? 

Mr. Batu. It would make it a little tough, but I think we could 
live with that; yes. 

Senator Eneix. If we cleaned up the matter of the criminal pen- 
alties so we are not writing criminal law that is unenforceable—by 
that I mean, you cannot place a definition of a criminal act in such 











86 AMENDMENT TO THE MERCHANT MARINE ACT, 1936 


nebulous terms that it is not subject to the clearest kind of definition 
by a court and the person who is charged with the crime must clearly 
know when he steps across the line from the legal to the illegal—if 
we could accomplish those two things, you would not object; would 
you? 

" And No. 3, to get down to this second suggested amendment, which 
gives the power to withhold subsidy in certain instances or to waive 
them or to waive the infractions, we have just about got this thing 
wrapped up; haven’t we? 

Do you want to comment on that, Mr. Morse? I assume all other 
amendments are perfecting amendments and not substantive amend- 
ments; is that correct? 

Mr. Morse. The others are only technical amendments which we 
think are desirable. 

Mr. Nemec. That is correct. 

Senator Enate. Is that correct, Senator Ball? I know you would 
like a lot more but I am trying to find out, and as I said, Mr. Nemec 
has stated the case very clearly. He is not aiming at States Marine, 
He says there is a hole in the fence and at the present time States 
Marine is halfway through the hole in the fence and we have to 
manage that problem a little, but he wants to patch the hole in the 
fence. 

Now, Mr. Morse does not object to patching the hole in the fence 
provided it is done with language which his Board could administer. 

Now, let me try to clarify this matter with reference to the 5 percent. 
My personal judgment is that the language in section 1 is much better 
and I cannot understand why there ought to be one standard in sec- 
tion 1 and a different standard in section 2. If we take out the 5 per- 
cent, then we foreclose the probability of a criminal penalty because 
you cannot attach a criminal penalty to so nebulous a standard as 
substantial interest and you have to think of other ways to enforce 
it, either through the withholding of the subsidy or otherwise. 

Now, have I stated the problem? I would like to suggest this, that 
the committee staff sit down with Mr. Morse and his staff and Mr. 
Nemec and whoever else for the proponents for this legislation who 
want to remain on hand and Senator Ball and see if those three points 
can be worked out in a revision of section 2. 

Senator Butter. Good. 

Senator Enete. Is there any objection to that procedure? Can you 
remain here for that purpose, Senator Ball? 

Mr. Bau. Yes. 

Senator Eneie. Mr. Nemec? 

Mr. Nemec. Yes. 

Senator Eneie. Can you, Mr. Morse? 

Mr. Morse. Certainly. 

Senator Enere. With that understanding, I will ask the staff to sit 
down and try to come up with something and I hope you can do it 
this afternoon because if we are going to act, we have to act, other- 
wise this legislation, as Senator Butler has said, is simply going to 
have to go over for this session if we cannot come up with something 
that fits the bill. 

I would like to add as far as the chairman is concerned that if in 
trying to work out this situation we do not come to a conclusion, and 
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I want to discuss this with Senator Butler prior to the time we do 
anything further and my other colleagues, that our failure to act is 
neither an interpretation in favor of the position taken by Mr. Morse 
or against it or in favor of the interpretation taken by Mr. Nemec or 
against it, so that we are absolutely neutral. 

We are like a statesman. <A statesman isa politician held absolutely 
vertical by equal pressures from all sides. [ Laughter. | 

Mr. Batu. Senator, I do have one problem. I have a meeting with 
a steering committee of the American Steamship Committee on con- 
ference studies on this dual rate at 2:30 this afternoon, which is going 
to tie me up for a while. 

Senator Knetx. Can you work out something? 

Senator Butter. Maybe you can get together right now. 

Senator ENnetr. Maybe you can work out something with Mr. 
Grinstein so you will be apprised. 

Mr. Nemec. Mr. Chairman, this may be somewhat presumptuous, 
but since time is running out, would it be proper to ask that counsel 
for the House committee, who drafted this legislation, be present so 
that we get his views on it? 

Senator Eneix. That is an excellent suggestion. 

Senator Burier. Get him over here. 

Senator Eneixr. The staff will get in touch with counsel and see 
if we cannot put this language together. 

Senator Butter. Mr. Chairman, I want to make just a brief state- 
ment. I hope my position here is understood by everybody. My 
only endeavor is to be fair. I do not want to do an injustice and I 
have seen it happen so many times in the closing days of the session 
when you rush things through and they do not have the consideration 
that they should have. I do not want to see that happen in this case. 
This is a very basic question and it is not an easy one. 

Senator Enetr. This is a difficult question but, on the other hand, 
we are going to try to resolve it and resolve it fairly. We do not 
want to do a job we have to redo. 

Now, without objection, the letter from the Sailors’ Union of the 
Pacific of July 24, 1959, signed by Mr. Morris Weisberger will be 
made a part of the record. 

(The letter follows:) 

Sattors’ UNION OF THE PACIFIC, 
July 24, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Interstate and Foreign Commerce Committee, 
Senate Office Building, Washington, D.C. 


Dear SENATOR MAGNUSON: There is presently pending in Congress, House bill, 
H.R. 7601. This legislation would require public hearings concerning the 
foreign-flag affiliations of steamship operators applying for operating-differen- 
tial subsidy and of those existing subsidized operators. We strongly support 
this legislation. 

Our subsidy program under the Merchant Marine Act, 1936, has as its prin- 
cipal purpose the development of a strong merchant marine with vessels built 
in U.S. yards and manned by U.S. seamen. We feel that to permit subsidized 
operators or their owners to mix together foreign-flag and U.S.-flag operations 
will weaken and eventually destroy our U.S. merchant marine. 

The people owning and operating our U.S.-flag vessels should devote all of 
their efforts toward strengthening our merchant marine without the possibility 
that some of their energies and loyalties will be going to foreign-flag shipping. 

From testimony that has been given before the House Merchant Marine and 
Fisheries Committee it appears that there is some question as to whether this 
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legislation should apply to certain companies who have applied for operating- 
differential subsidy but have not yet been awarded a contract. I see no reason 
whatsoever for exempting any such applicants. 

I can think of no more appropriate time to take up this important question 
of foreign-flag affiliations than just prior to the granting of a subsidy contract. 
An applicant who has had extensive foreign-flag operations should be made to 
show he has gotten rid of those activities before a subsidy contract is made, 
In short, the public hearing policy should apply to everyone whether already 
subsidized or applying for subsidy. 

There has been some talk that if this rule is applied to one of the present 
applicants, it will refuse to go ahead with its plan to enter a subsidy contract 
and that as a result jobs will be lost for U.S. seamen. I believe this sort of 
threat is uncalled for. Of course, we want as many vessels operated under 
U.S. flag as possible. But we do not believe that it is necessary, in order to 
accomplish this, to ignore the foreign-flag interests of new subsidy applicants, 
The principle behind the foreign-flag affiliation rule is far too important to 
permit this sort of a threat to succeed. If an applicant is not willing to submit 
to a public inquiry about its foreign-flag affiliations, the subsidized voyages 
should be given to others who are. 

Speaking on behalf of the Seafarers’ International Union of North America, 
Pacifie District, and its component unions—Sailors’ Union of the Pacific, Marine 
Firemen’s Union, and Marine Cooks & Stewards Union—we urge that this bill 
be considered by your Senate Interstate and Foreign Commerce Committee as 
soon as possible and that the bill be reported to the Senate for action at this 
session of the Congress. 

Very truly yours, 
Morris WEISBERGER, 
Secretary-Treasurer, Sailors’ Union of the Pacific; 
First Vice President, Seafarers’ International Union of North America, 


Senator Enetz. The subcommittee will stand in recess until the call 
of the Chair. 

(Whereupon, at 12 o’clock, the subcommittee was adjourned.) 

(The comments from the Government agencies follow :) 


THE SECRETARY OF COMMERCE, 
Washington, September 1, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR Mr. CHAIRMAN: This letter is in reply to your requests of August 27, 
1959, for the views of this Department and of the Federal Maritime Board with 
regard to the committee print, of the same date, of H.R. 8388. 

The Department and the Board are opposed to the enactment of the committee 
print of H.R. 8388. 

The committee print would add a new section 605(d) to the act and would 
amend section 804 of the act. 

Section 804 of the Merchant Marine Act, 1936, now provides that certain 
specified acts are unlawful if done by any of the following natural persons and 
corporations: (1) contractors receiving an operating-differential subsidy under 
title VI; (2) charterers of vessels under title VII; (3) and (a) holding com- 
pany, (¥) subsidiary, (c) affiliate, or (d) associate of such contractor or charter- 
er; and (4) any (@) officer, (b) director, (c) agent, and (d) executive thereof. 
Shareholders are not listed among the persons to whom the section applies. 
Under the section the only significance of shareholding is that such holding can 
create the relationship of affiliate or associate between the contractor or charterer 
and another corporation. When this result ensues from shareholding, the pro- 
hibition of the section runs not against the shareholder, but against the resulting 
affiliate or associate of the contractor or charterer. 

The acts prohibited by the section if done by any of the foregoing persons 
are: directly or indirectly to (1) own, (2) charter, (3) act as agent or broker 
for, or (4) operate any foreign-flag vessel which competes with any American- 
flag service on essential trade routes. 

The section provides that under special circumstances and for good cause 
shown the “Commission” may waive the provisions of the section as to any 
“contractor” for a specific period of time. Under Reorganization Plan 21 of 
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1950, the word “Commission” in this section refers to the Board if the waiver 
igs required by circumstances existing when the contract is entered into and to 
the Secretary of Commerce if such circumstances develop afterwards. 

Section 806(b) of the act provides that violation of the section by a corpora- 
tion shall be punished by a fine of not more than $25,000 No criminal penalty is 
provided for violation of the section by a natural person. In either case, however, 
under general principles of law, the Secretary of Commerce could terminate the 
operating-differential subsidy contract if the violation and accompanying cir- 
cumstances warranted such action. 

We think the constitutional validity of section 804 as it now reads is not 
reasonably open to question, because although it is a criminal section and might 
lack necessary qualities of definiteness if it were applicable to individuals, who 
know nothing of the steamship business, particularly if a jail sentence were 
provided, it is in our opinion definite enough as applied to steamship corporations 
which are engaged in interstate and foreign commerce, because such corporations 
can be assumed to be alert to, fully informed about, an expert in the steamship 
business. 

In the administration of the Merchant Marine Act, 1936, the Board, before 
awarding an operating-differential subsidy contract, of course, determines 
whether the applicant complies with the act, and this includes complianee with 
section 804. Failure to do this could result in granting an operating-differential 
subsidy to an applicant who immediately upon execution of the contract is in 
violation of the act, with the result that the contract would have to be immedi- 
ately terminated. 

The committee print would amend section 804 as follows: 

(A) Violation of the section by the following would not longer be a crime: 
(1) contractors receiving an operating-differential subsidy under title VI; 
(2) charterers of vessels under title VII; and (3) any (q@) holding company, 
(b) subsidiary, (c) affiliate, or (@) associate of such contractor or charterer. 

(B) Persons knowingly and willfully having legal title to, or a beneficial 
interest in, 10 percent or more of the stock of the contractor or charterer would 
be added to the list of those against whom the prohibition of the section would run. 

(C) To “own directly or indirectly 10 per centum or more in any foreign-flag 
vessel which competes” with any American-flag service on essential trade routes 
would be added to the list of prohibited activities. 

(D) Failure of a person knowingly and willfully owning, or having a beneficial 
interest in, 10 percent or more of the stock of the contractor or charterer, who 
willfully violates this section, to divest himself of such stock or of his “substan= 
tial interest” in any foreign-flag vessel, upon order of the Board, would be a 
misdemeanor. Under section 806(b) of the act a misdemeanor committed by a 
natural person is punished by a fine of not more than $10,000 or for imprisonment 
for not less than 1 year or more than 5 years, or both. 

(E) The Board would be required to hold public hearings before granting 
a waiver under the section, and authority to grant such waivers would be placed 
solely in the Board. Under existing law, if the necessary findings are made, 
such waivers may be granted without a public hearing, and this authority to 
grant the waiver is placed in the Board, if circumstances requiring the waiver 
exist when the contract is entered into, and in the Secretary of Commerce if such 
circumstances arise later. 

(F) Violation of the section by an officer, director, agent, or executive of 
the contractor or charterer, or of any holding company, subsidiary, affiliate, 
or associate thereof continues not to be a crime and such violation continues 
to be a ground for terminating the contract or charter. 

The new section 605(d) that would be added by the act would be a repetition 
of section 804 as that section would be amended by the bill except that (1) the 
new section 605(d) would apply only to new applicants, (2) the new section 
would not apply to title VII charters, and (3) public hearings would not be 
required with respect to applicants who filed their applications for operating- 
differential subsidy prior to December 1, 1958. 

As we have said, the Board does not enter into operating-differential subsidy 
contracts and the Secretary of Commerce does not enter into title VII charters 
without first determining that the requirements of section 804 are complied 
with. Apparently, the intention of the committee print (and of H.R. 8388 as 
it passed the House) is that with regard to operating-differential subsidy 
applicants who filed before the specified date, the Board will be authorized to 
waive the new section 605(d) without a public hearing, and would be required 
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immediately after entering into the contract to proceed to hold public hearings 
under section 804 with the result that the contract might have to be terminated, 
There is more involved in section 804 than these new 10-percent provisions, and 
the fact that violation by one who holds such percentage of the stock would 
not be a ground for termination would not obviate the possibility of termination, 
We do not think this is a sound way to contract. 

The remedy the bill provides for violation by one who owns legal title to, 
or a beneficial interest in, 10 percent or more of the stock of the contractor 
and also “owns directly or indirectly 10 per centum of more in any foreign-flag 
vessel which competes with any American-flag service” on essential trade routes 
is an order of the Board directing such person to divest himself either of such 
stock or of such substantial interest in the foreign-flag vessel. We do not know 
whether it was intended to cover a beneficial interest in 10 percent or more of the 
stock of a corporation which owns a foreign-flag vessel. Since such beneficial 
interest in the stock of the subsidized company is specifically covered and is not 
specifically covered with respect to stock in a corporation owning the foreign- 
flag vessel, we would ordinarily construe the bill as not covering a beneficial 
interest in the latter stock. In the context of the hearings, however, it looks 
as though the intention might have been to cover this. The committee print 
should be clarified on his point. 

If it is intended to cover such beneficial interest, the remedy provided by the 
committee print will be illusory in most instances, because the beneficiary will 
not be able to respond to the Board’s order. This will be true in the following 
three instances: (1) When the beneficiary is an infant; (2) when the trust is a 
spendthrift trust; and (3) when the trust indenture does not give the trustee 
a power of sale. 

It certainly does not require argument that an infant cannot divest him- 
self of the beneficial interest in the stock even if an adult under similar cir- 
cumstances could do so. Many beneficiaries of trusts are infants. 

In New York and in some other States all trusts to collect and pay over in- 
come or to collect and accumulate income are spendthrift trusts by statute. 
That is, a State statute provides that even an adult beneficiary cannot termi- 
nate the trust even in conjunction with the trustee, and cannot assign his 
interest in the trust. In such States the beneficiary of a testamentary trust can- 
not divest himself of his beneficial interest. If the trust was created inter 
vivos and the settlor is still alive, the trust can be terminated with the consent 
of the settlor, but the beneficiary may be unable to obtain such consent. 

In many States which do not provide by statute that all such trusts are 
spendthrift trusts, the testator or settlor can make such trusts spendthrift 
trusts by including appropriate provisions in the will or trust indenture. Where 
this is permitted such provisions are generally included in trust instruments be- 
cause one of the chief uses of a trust is to protect the beneficiary from his 
own extravagance and from his own investment judgment. In such States, if 
the appropriate provisions have been included in the trust instrument, the 
beneficiary is situated, with respect to disposal of his beneficial interest, in 
the same way as beneficiaries are situated in States that make trust spend- 
thrift by statute. 

If the trustee has not been given a power of sale by the trust instrument, 
he cannot dispose of the stock even if he wants to cooperate with the beneficiary 
and thinks that under the circumstances he could properly cooperate with him 
if he had a power of sale. If there is no power of sale in the trust indenture, 
even the State court with jurisdiction over trusts cannot authorize the trustee 
to sell the stock. If the settler or testator wants the trustee to retain certain 
stock, he will not give the trustee a power of sale with respect to that stock. 

The owner of legal title to stock likewise would be unable to comply with 
the Board’s divestment order if such owner was under a legal disability such 
as infancy or insanity. 

The Board, of course, would not issue an order which the person to whom 
it was issued could not comply with. This, however, would leave the Board 
in the situation of having an operating-differential subsidy contract with re 
spect to which there were violations of the act which the Board would be 
helpless to correct. We think this would be unsound legislation. 

In addition, the committee print obviously does not comply with requirements 
of due process of law in that it authorizes the Board to issue an order to a 
person who cannot comply with it and makes such noncompliance a misdemeanor. 
Part of section 804 as it would be amended by the bill would be unconstitutional 
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for this reason, and it might be that the entire section as it would be amended 
py the bill would therefore be invalid. 

The 10 percent provisions that would be inserted by the committee print might 
have a deleterious effect upon the interpretation of section 804 as a whole. We 
do not know why this figure was selected, but with this minimum figure in the 
section, it would not be easy, and perhaps not possible, to interpret the section 
as creating relations of holding company, subsidiary, affiliate, or associate if 
the amount of stock involved was less than this percentage. 

The criminal provisions of the committee print make a strange pattern. There 
is no provision for the Board to issue an order to the contractor or charterer or 
to any holding company, subsidiary, affiliate, or associate of such contractor or 
charterer, or to any officer, director, agent, or executive of any of the foregoing. 
But there is provision for issuance of an order to a person who has the legal 
title to, or a beneficial interest in, 10 percent of the stock of the contractor or 
charterer. This beneficiary may be an infant or a man or woman with no knowl- 
edge of the steamship business, and the beneficiary may be unable (and quite 
probably would be unable) to comply with the order. Violation of the order is 
made a misdemeanor punishable by a $10,000 fine and from 1 to 5 years in jail, or 
both. No provision is made for contesting the validity of the order in court. 
In addition, the beneficiary must at his peril decide whether the order is valid, 
because if he decides this incorrectly, he is subjected to the foregoing criminal 
penalty. It seems to us that this plan is obviously unjust, and that its enact- 
ment would discourage investment in stocks of shipping companies. 

The new section 605(d) does not cover title VII charters. It looks as though 
it is intended that compliance with section 804 shall not be looked into until after 
the charter has been entered into and that the charter shall then be terminated 
if a violation is found. This would obviously be an unsound way of contracting. 

There are other respects, in addition to those mentioned in this letter, in which 
the committee print is unsatisfactory, and with respect to those we refer you to 
our testimony on the bill. 

We are opposed to enactment of the committee print of the bill. 

The Bureau of the Budget has advised that there would be no objection to 
the submission of this letter to the committee. 

Sincerely yours, 


FREDERICK H. MUELLER, 
Secretary of Commerce. 


COMPTROLLER GENERAL OF THE UNITED STATES, 


Washington, August 26, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


DEAR Mr. CHAIRMAN: Reference is made to your letter dated August 19, 1959, 
inviting our comments on H.R. 8388. 

H.R. 8388 would amend section 605 of the Merchant Marine Act, 1936, to in- 
clude a new subsection (d) requiring a public hearing by the Federal Maritime 
Board prior to the award of any contract for operating-differential subsidy in 
order to determine whether the subsidy applicant, or any holding company, 
subsidiary, affiliate, or associate of such applicant, or any officer, director, agent, 
or executive thereof, or any person owning or having a beneficial interest in a 
substantial portion of the applicant’s stock, directly or indirectly, operates, 
charters, acts as agent or broker for, or owns a substantial interest in any 
foreign-flag vessel which competes with any essential American-flag service. In 
the event of a determination by the Board that such a relationship exists with 
respect to American-flag and competitive foreign-flag service, operating-differ- 
ential subsidy shall not be granted except under special circumstances deemed 
by the Board to justify the subsidy notwithstanding the foreign-flag interest, 
relationship, or activity. Provision is made for waiver of public hearings but 
not the determinations by the Board in case of applications filed prior to 
December 1, 1958. 

H.R. 8388 would also amend section 804 of the Merchant Marine Act, 1936, 
to make it a misdemeanor for any contractor receiving an operating-differential 
subsidy, certain associated companies, any officer thereof, or any person having 
a beneficial interest in 5 percent or more of the stock of the subsidy recipient, 
to operate directly or indirectly, or to own a substantial interest in any foreign- 








92 AMENDMENT TO THE MERCHANT MARINE ACT, 1936 


flag vessel which competes with any essential American-flag service. The pro- 
posed amendment to section 804 would further provide that the Federal Mari: 
time Board, in its discretion, may waive the provisions of the section after 
public hearings. 

While we recognized the proposed legislation is a matter of policy for deter- 
mination by the Congress we believe that consideration of the effect of any 
foreign-flag affiliations of an applicant for operating-differential subsidy is 
consonant with the basic objective of the Merchant Marine Act, 1986. There- 
fore, in our opinion, the objectives of H.R. 8388 merit favorable consideration 
by your committee. 

Sincerely yours, 
FRANK H. WEITZEL, 
Assistant Comptroller General of the United States. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, August 28, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


Dear Mr. CHAIRMAN: Reference is made to your letter of August 27, 1959, 
requesting our comments on a revised version of H.R. 8388, a bill to amend the 
Merchant Marine Act, 1936, to provide further requirements for applicants for 
and contractors under operating-differential subsidy contracts. 

In response to your request of August 19, 1959, we furnished your committee 
our comments on H.R. 8388, as passed by the House of Representatives, by our 
letter of August 26, 1959. The revised version of the bill makes only one change 
in the proposed amendment of section 605 of the Merchant Marine Act; that is, 
to prescribe the ownership of 10 percent or more of the stock of a domestic 
subsidized operator concurrently with a 10-percent or greater interest in any 
competitive foreign-flag vessel. The House-approved version of H.R. 8388 pre- 
scribed ownership of a “substantial’’ interest in both foreign and domestic 
operations. 

The revised version of section 804 of the act is substantially changed from 
the version approved by the House of Representatives. The bill as passed by 
the House of Representatives would make it a misdemeanor for any contractor 
receiving an operating-differential subsidy, any of certain associated companies, 
any officer thereof, or any person having a beneficial interest in 5 percent or 
more of the stock of the subsidy recipient to operate directly or indirectly, or 
to own a substantial interest in, a competitive foreign-flag vessel. The revised 
version of section 804 would prohibit such dual interests in subsidized and 
foreign-flag operations, with the prescribed concurrent stock ownership changed 
to 10 percent as in the revised section 605, but would not make such common 
interests a misdemeanor. It would, however, make a willful violation of the 
section a breach of the subsidy contract for which such contract might be termi- 
nated by the Board. The Board would be empowered to order divestment of 
willful concurrent stock ownership by any person and refusal to obey such an 
order would be a misdemeanor. 

In our opinion, the revised version of H.R. 8388 does not differ in principle 
from the language as approved by the House of Representatives. As we stated 
with respect to the House-approved bill, the effect of any foreign-flag affiliations 
of an applicant for operating-differential subsidy is a matter which properly 
should be considered by the Board, and, while we recognize that the proposed 
tightening of restrictions against such affiliations is a policy matter for deter- 
mination by the Congress, we believe that the objectives of the bill merit fa- 
vorable consideration by your committee. 

Sincerely yours, 


FRANK H. WEITZEL, 
Assistant Comptroller General of the United Statea. 
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COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, October 20, 1959. 
Hon. WARREN G. MAGNUSON, : 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

Dear Mr. CHAIRMAN: Reference is made to your letter dated September 1, 
1959, transmitting a copy of your communication of the same date to the Chair- 
man, Federal Martime Board, concerning the matter of subsidized American 
steamship operators and persons connected therewith participating in foreign- 
flag shipping operations, and expressing the hope that the Board will hold such 
hearings as will enable your Subcommittee on Merchant Marine to develop all 
the legal, financial, traffic, and other related problems involved in establishing 
a sound, long-term policy on the subject when the subcommittee meets following 
the opening of the new Congress to further consider H.R. 8388. : 

By letter dated October 8, 1959, we were informed by the Chairman of the 
Federal Maritime Board that the Board has scheduled a hearing on the appli- 
eation of States Marine Lines, Inc., for a waiver to the extent required by 
section 804 of the Merchant Marine Act, 1936, as amended, and noted that the 
recent application of States Marine Lines, Inc., states that it is “intended to 
supersede all prior proposals to the Federal Maritime Board regarding section 
804, all of which are hereby withdrawn.” In view thereof, we were informed 
by the Chairman that the issues involved in the Board’s submission of February 
27, 1959, and its subsequent letters of April 9 and June 10, 1959, were withdrawn. 

Accordingly, the questions contained in the foregoing submissions are no 
longer for consideration by our office. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


OcTOBER 9, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate, Wash- 
ington, D.C. 

DearR SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (H.R. 8388) to amend the Merchant Marine 
Act, 1936, to provide further requirements for applicants for and contractors 
under operating-differential subsidy contracts (committee print dated August 
27, 1959). 

The Sait has been examined, but since the subject matter thereof does not di- 
rectly affect the activities of the Department of Justice, we would prefer not to 
offer any comment concerning it. 

Sincerely yours, 


LAWRENCE BE. WALSH, 
Deputy Attorney General. 


THE GENERAL COUNSEL OF THE TREASURY, 


Washington, August 31, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate, Wash- 
ington, D.C. 


My Dear Mr. CHAIRMAN: Reference is made to your request for the views of 
this Department on H.R. 8388, to amend the Merchant Marine Act, 1936, to pro- 
vide further requirements for applicants for and contractors under operating- 
differential subsidy contracts. 

The bill would require the Federal Maritime Board, before entering into a 
contract with an American-flag shipowner for an operating-differential subsidy, 
to determine after public hearings that the applicant does not have an interest 
in any foreign-flag ship which competes with any essential American-flag service. 

The proposed legislation is not of primary interest to this Department and the 
Department has no comments to make as to its general merits. 

Very truly yours, 


NELSON P. Rosk, General Counsel. 
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